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THE END OF LAW AS DEVELOPED IN LEGAL 
RULES AND DOCTRINES. 


1. SOCIAL JUSTICE AND LEGAL JUSTICE.’ 


iG is said that law is the body of rules and principles in ac- 

cordance with which justice is administered by the authority of 
the state. In other words, the object of law is the administration 
of justice. At the outset, then, we are met by the question, what 
is justice? What is the end which we seek to attain through the 
legal system? This question may be taken up historically or 
philosophically. We may inquire what is the end of law as it has 
developed in legal rules and doctrines and as it has developed in 
juristic thought. On the other hand we may inquire what ought to 
be conceived as the end of law. We may ask, what do eco- 
nomics, politics and ethics point out as the purpose toward which 
the legal system is to be directed? Pursuing these inquiries, one 





Note. — The substance of this paper will appear in a forthcoming book to be 
entitled “Sociological Jurisprudence.” 

1 See my paper, Social Justice and Legal Justice (address before the Allegheny 
County Bar Ass’n at Pittsburg, April 5, 1912), 75 Central Law Journal, 455. On the 
subject of the end of law reference may be made to Miller, The Data of Jurisprudence, 
chap. 6; Salmond, Jurisprudence, § 9; Pulszky, Theory of Law and Civil Society 
§ 173; Bentham, Theory of Legislation, Principles of the Civil Code, pt. I, chaps. 1-7; 
Holland, Jurisprudence, chap. 6; Gareis, Vom Begriff Gerechtigkeit; Demogue, No- 
tions fondamentales du droit privé, 119-135. See also Kant, Metaphysische An- 
fangsgriinde der Rechtslehre, Einleitung in die Rechtslehre, 2 ed., § C, pp. xxxiii ff. 
(Hastie’s transl. pp. 45-46); Spencer, Justice, chaps. 5, 6; Willoughby, Social Justice, 
chap. 2; Sidgwick, The Methods of Ethics, chap. 5; Paulsen, Ethics (Thilly’s transl.), 
chap. 9; Dewey and Tufts, Ethics, chaps. 20-24. 





196 HARVARD LAW REVIEW. 


quickly perceives a significant divergence between the idea of the 
end of law which had developed in actual rules and doctrines 
and obtained in juristic thought at the end of the nineteenth 
century, on the one hand, and the idea of justice which had come 
to obtain in the other social sciences. So marked was this diver- 
gence that the promoters of social legislation did not hesitate 
to contrast what they called legal justice with social justice.” 
Many examples of the divergence between the nineteenth- 
century legal conception of justice and the conception which 
came to obtain in the other social sciences at the end of that cen- 
tury might be cited. But one will suffice for our purpose, namely, 
the course of decision of the courts from 1890 to 1900, and in some 
of our courts down to 1910, upon the subject of liberty of contract. 
Two of our state courts, in passing adversely upon labor legisla- 
tion because it infringed upon a theoretical equality of contract, 
noted the frequency of such legislation in recent times, but said 
(one of them as late as 1902) that it was not necessary to consider 
the reasons therefor.* Another court asked what right the legis- 
lature had to ‘‘asswme that one class has need of protection against 


another.”’* Another court said gravely that the remedy for the 
company-store evil was ‘‘in the hands of the employee,” since he 
is not compelled to buy from the employer; * overlooking that there 
may be a compulsion in fact where there is none in law.’ Another 





2 Is Class Conflict in America Growing and is It Inevitable? American Journal of 
Sociology, XIII, 764. See also Ross, Social Psychology, 211-212. A number of in- 
stances are collected in my papers, Do We Need a Philosophy of Law, 5 Columbia L. 
Rev. 339; Liberty of Contract, 18 Yale L. Journ. 454. 

3 Lowe v. Rees Printing Co., 41 Neb. 127, 135; State v. Kreutzberg, 114 Wis. 530, 
537. It must be said, however, that at least one of these courts would not take such 
a position to-day. See Borgnis v. Falk Co., 147 Wis. 327. 

4 State v. Haun, 61 Kan. 146, 162. 

5 State v. Fire Creek Coal & Coke Co., 33 W. Va. 188, 190. While the court was 
laying down this academic proposition, those who had studied the actual situation 
were pointing out that the contrary was true in fact. “He is not free to make such a 
contract as might please him because, like every party to a contract, he must come to 
such conditions as can possibly be agreed upon. He is less free than the parties to 
most contracts, and, further, he cannot utilize his labor in many directions; he must 
contract for it within restricted lines.” Wright, Practical Sociology, 5 ed., 226. 

6 “Probably the modification of this general principle [assumption of risk] by some 
judicial decisions and by statutes like [the Federal Safety Appliance Act] . . ., is due 
to an opinion that men who work with their hands have not always the freedom and 
equality of position assumed by the doctrine of /aissez faire to exist.” Holmes, J., in 
Schlemmer v. Buffalo R. & P. R. Co., 205 U.S. 1. 
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said that “theoretically there is among our citizens no inferior 
class’’ 7 — and, of course, no facts could avail against that theory. 
Because it violated a theoretical abstract equality, legislation de- 
signed to give workers some measure of practical independence 
under the actual conditions of modern industry, was said by state 
courts at the end of the nineteenth century to put them under 
guardianship,* to create a class of statutory laborers,’ and to 
stamp industrial laborers as imbeciles.’ As late as 1908, even the 
Supreme Court of the United States dealt with the relation of 
employer and employee in railway transportation as if the parties 
were farmers haggling over the sale of a horse.“ Only the other 
day, the highest court of New York told us that a workmen’s 
compensation act ‘‘does nothing to conserve the health, safety 
or morals of the employees.” This artificial type of reason- 


ing is fast disappearing from the books in this particular connection. 
Today it does not need to be refuted outside of a decreasing mi- 
nority of our state courtrooms. The Supreme Court of the United 
States abandoned it definitely some years ago." But the type of 
reasoning of which it is an example is not extinct. When that 





7 Frorer v. People, 141 Ill. 171, 186, holding adversely to a statute prohibiting 
company stores and requiring miners to be paid weekly. 

8 Braceville Coal Co. v. People, 147 Ill. 66, 74 (coal to be weighed for fixing wages); 
State v. Haun, 61 Kan. 146, 162 (wages to be paid in money). 

® People v. Beck, 10 Misc. (N. Y.) 77 (dissenting opinion of White, J.). The statute 
fixed hours of labor on municipal contracts. 

10 State v. Goodwill, 33 W. Va. 179, 186 (statute against payment in store orders). 
Another court said such legislation was insulting to the manhood of laborers. God- 
charles v. Wigeman, 113 Pa. St. 431, 437 (wages in iron mills to be paid in money). 
In Lochner v. New York, 198 U. S. 45, 57, Peckham, J., said: ‘They are in no sense 
wards of the state.”” Compare also the language of Harlan, J., in Adair v. United 
States, 208 U. S. 161, 175: “The right of a person to sell his labor upon such terms 
as he deems proper, is in its essence, the same as the right of the purchaser of labor to 
prescribe the conditions upon which he will accept such labor from the person 
offering to sell it. So the right of the employee to quit the service of the employer, 
for whatever reason, is the same as the right of the employer, for whatever reason, to 
dispense with the service of such employee. . . . In all such particulars the employer 
and the employee have equality of right, and any legislation that disturbs that 
equality is an arbitrary interference with the liberty of contract, which no govern- 
ment can legally justify in a free land.”” See the comments upon this case in 
Mr. Olney’s paper, 42 American L. Rev. 164. 

11 Adair v. United States, 208 U. S. 161, 175. 

12 Tves v. South Buffalo R. Co., 201 N. Y. 271. 

18 McLean v. Arkansas, 211 U. S. 539; Chicago, B. & Q. R. Co. ». McGuire, 219 U. S. 


549, 506-575. 
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type of reasoning is repeated in some of our state courts, sociolo- . 
gists and economists are justified in the angry retorts with which 
they meet it. It is not necessary to quote recent critiques of the 
decision upon the workmen’s compensation act in New York. 
Speaking of prior cases, Ward said: ‘‘ Much of the discussion about 
equal rights is utterly hollow. All the ado made over the system 
of contract is surcharged with fallacy.” Professor Ely said of 
the reasoning in the same cases: ‘‘For one who really understands 
the facts and forces involved, it is mere juggling with words and 
empty legal phrases.” * ‘‘Deadening and monotonous toil too long 
continued,” said Professor Seager, ‘‘is much more inimical to the 
spirit of independence than any amount of legislation.” 

As will be shown presently, a change has been taking place, 
and at some points this change is going forward rapidly. But 
as yet there are only beginnings. On the whole we must admit 
the divergence between legal thought, as it had proceeded up 
to the present decade and as it now proceeds for the most part 
in America, upon the one hand, and economic and sociological 
thought upon the other hand. Hence we have not merely to ask, 
what is the legal idea of justice? It is of no less moment to know 
why this idea differs from the economic and sociological idea of 
justice. We have to ask, why did the legal idea come to be what 
it is and why does it so persistently remain such? 

‘The actual legal doctrines of the place and time have always 
so completely influenced the legal ideal of that place and time 
that the development of the one must be understood in order to 
understand the other. Hence the several questions put must be 
approached historically. The first inquiry, then, should be, what 
is the end of law as it has developed in legal rules and doctrines? 


2. ArcHAIC Law.” 


In the beginnings of law the idea is simply to keep the peace. 
In primitive law justice, in the sense of the end of the legal system, 





14 Applied Sociology, 281. 

18 Economic Theory and Labor Legislation, 18. 

16 Introduction to Economics, 3 ed., 423. 

17 Holmes, The Common Law, Lect. I; Jenks, Law and Politics in the Middle Ages, 
chap. 4; Maine, Ancient Law, chap. 10; Clark, Early Roman Law, The Regal Period; 
Strachan-Davidson, Problems of the Roman Criminal Law, chap. 3; Westermarck, 
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was a device to keep the peace. Whatever served to avert private 
vengeance and prevent private war was an instrument of justice. 
The law existed as a body of rules by which controversies were 
adjusted peaceably. At first, therefore, it attempted nothing 
more affirmatively than to furnish the injured person a substitute 
for revenge. Where modern law thinks of compensation for an in- 
jury, archaic law thought of composition for the desire to be 
avenged. Where modern law seeks a rational mode of trial that 
will bring forth the exact truth, archaic law sought an acceptable 
mechanical mode of trial, which would yield a certain, unambiguous 
result, without opportunity for controversy and consequent dis- 
turbance of the peace. 

Primitive society recognized three ways in which an injured 
person might obtain redress: (1) by self help, (2) by the help of 
the gods or of their ministers, and (3) by the help of the state or 
political organization. The first meant in antiquity redress by 
the help of oneself and of his kinsmen, so that reprisals, private 
war and the blood feud are ordinary institutions of primitive 
society for the redress of injuries.'* But a condition in which 
self help and private war are normal processes of society is the 
very antithesis of the legal order. Accordingly in its beginnings 
law is a means toward the peaceable ordering of society. Along 
with religion and morality, it is a regulative agency by which men 
are restrained and the social interest in general security is pro- 
tected.'® And it retains this character of a regulative agency 
and of a means of which the end is a peaceable ordering, although 
other ends become manifest as it develops. To establish this peace- 
able ordering two tasks had to be undertaken, (1) to regulate 
self help and ultimately supersede it, (2) to prevent aggression. 
The former was quite as important as the latter. For while ag- 





Origin and Development of the Moral Ideas, I, 175-185, 477-491; Hobhouse, Morals 
in Evolution, I, 79-133; Post, Ethnologische Jurisprudenz, vol. II, bk. 4; Leist, Graeco- 
Italische Rechtsgeschichte, §§ 28-53; Amira, Grundriss des germanischen Rechts, 
chaps. 4 and 6. 

18 Dareste, Le droit des représailles, Nouvelle études d’histoire du droit (1902), 38; 
Leist, Altarisches Jus Gentium, § 68; Post, Ethnologische Jurisprudenz, §§ 58, 62; 
Fehr, Hammurapi und das salisches Recht, chap. 5; Brunner, Deutsche Rechtsge- 
schichte, II, § 22; Maurer, Altnordische Rechtsgeschichte, V, pt. I. 

19 “Religion, law, and morality cover the area of human action with rules and sanc- 
tions.” Stubbs, Lectures on the Study of Medieval and Modern History, 336. Cf. 
Salmond, First Principles of Jurisprudence, 17-18. 
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gression upon individuals did affect the social interest in general 
security, no small part of this effect was due to the certainty that 
such aggression would lead to private war.” Hence the original 
problem of the law was to narrow the field of self help, to regulate 
self redress and finally to supersede it by peaceful modes of re- 
dress. One step in this direction was to protect self redress when 
used to obtain satisfaction for injury to a recognized interest. In 
such cases the law endeavored to prevent the wrongdoer or his 
kindred from interfering with self redress by the person wronged 
or his kindred.» Another step was to put limitations upon the 
prosecution of private war and of the blood feud.” In time the 





20 Hence, the Anglo-Saxon laws often do not denounce the original aggression but 
the denial of justice by the wrongdoer afterward. For example: “That is, then, that 
no man deny justice to another; if any one do so, let him make bot [i. e., composition] 
as it before is written.”” Laws of King Edward, 4 (Thorpe’s transl.). Cf. Laws of Ine, 
8; Athelstan, 3. 

21 FE. g., “And if it should happen that any kin be so strong and so great, within 
land or without land, whether XII-hynde or twy-hynde, that they refuse us our right 
and stand up in defense of a thief, that we all of us ride thereto with the reeve within 
whose manung it may be.” Judicia Civitatis Lundoniae, VIII, 2. 

2 The Anglo-Saxon Laws contain many provisions against proceeding by distress 
or other form of self-redress before demand of justice or without leave of the gemot. 
E. g., Ine, 9: “If any one take revenge before he demand justice, let him give up what 
he has taken and pay, and make bot with thirty shillings.” See also Cnut, 19. Com- 
pare the decree of the Diet of the German Empire at Niirnberg (1187): “We decree 
and direct . . . that he who intends to do damage to another or to injure him shall 
give notice to him at least three days before by a sure messenger.” Also: ‘Whoever 
is going to contend about a freeman or a slave, shall not lead him away before trial.” 
Twelve Tables of Gortyna, § 1 (Roby’s transl., 6 L. Quart. Rev. 142). See also the 
limitations on distress in the Brehon Law, Maine, Early History of Institutions, 
Lect. IT. . 

Elaborate regulations of the feud may be seen in Alfred’s Laws, 42; Edmund’s 
Laws, 7. See also the Decree of the Emperor Henry IV Concerning a Truce of God 
(1085), translated in Henderson, Historical Documents of the Middle Ages, 208. 
Compare: “If any one is killed violently, reprisals by seizing men (ras dvdpodepias) 
to be a right of his nearest relatives until justice is done for the murder or the mur- 
derers are surrendered. But this right of reprisal to extend to three men and no more.” 
Law of Draco, quoted by Demosthenes, Against Aristocrates, § 96. Also the limita- 
tion upon the feud in the Salic Law, tit. 57, and the regulations as to the persons who 
may prosecute the feud and who shall be liable thereto in the Laws of Howel the Good, 
Evans, Welsh Medieval Law, 187. See also Dareste, Le prix du sang, Nouvelle études 
histoire du droit (1902) 1-11. 

The Germanic institution of the truce or peace which, under the form of the king’s 
peace, plays so important a part in the history of the common law, is another example. 
Still another may be found in the provisions in archaic codes as to the extent and man- 
ner of retaliation. E. g., Hammurabi, §§ 196-214; Twelve Tables, VIII, § 2; Manu, 
VIII, 279 ff.; Abdur Rahim, Muhammadan Jurisprudence, 358-359. 
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law was strong enough to eliminate private war entirely,” and it 
remained only to limit self help and self redress to those few cases 
where, from the very nature of the legal administration of justice, 
vital social or individual interests would be without protection 
unless the individual might act summarily and vigorously.™* 
Redress by the help of the gods or of their ministers, where the 
wrong was an impiety — an affront to the gods, thus endangering 
the community that harbored the offender * — furnished the law 
its first effective weapon through the development of what may 
fairly be called excommunication into outlawry.* Corresponding 
to the three regulative agencies above referred to, the Romans 
recognized three bodies of rules: Fas, that which accorded with 
the will of the gods, ascertained through religion and enforced in 
theory through supernatural sanctions and in practice through 
pontifical penalties;?” boni mores, that which accorded with the 
settled custom of men, resting in tradition and sanctioned by social 
pressure,”* and law, ascertained by agencies of the state and sanc- 
tioned by the force of the state. Of the three, law had behind it 
the weakest force in primitive society; but with the rise of the state 
it took over more and more the whole task of regulation and of 





3 The whole history of this matter, so far as the Teutonic laws are concerned, is 
well set forth in Jenks, Law and Politics in the Middle Ages, chap. 4. 

24 In Roman Law, see Dig. IV, 2, 13, IX, 2, 45, § 4, XLIII, 16, 1, § 27; Cod. VIII, 
4, 7. See also Muirhead, Historical Introduction to the Private Law of Rome, 2 ed., 
102. In the common law, see 3 Blackstone, Commentaries, 1-16. It should be noted 
that of the six cases for self-help discussed by Blackstone, the third and the sixth are 
now obsolete and the fifth is much restricted by statutes. 

% See, for example, the plague sent upon the whole host for the impiety of Aga- 
memnon, Iliad, bk. I. Cf. Jenks, Law and Politics in the Middle Ages, 57: “A new 
departure is full of dangers, not only to the man who takes it, but to those with whom 
he lives, for the gods are apt to be indiscriminate in their anger.” 

6 Post, Ethnologische Jurisprudenz, II, § 68; Strachan-Davidson, Problems of the 
Roman Criminal Law, chap. 1; Muirhead, Historical Introduction to the Private 
Law of Rome, 2 ed., 52-54; Wilda, Strafrecht der Germanen, 278-280. 

27 Jhering, Geist des rémischen Rechts, 3 ed., I, §§ 18, 18a; Danz, Der sakrale 
Schutz im rémischen Rechtsverkehr, 47 ff. Compare the penalties by way of penance 
in Hindu Law, Manu, XI, 49 ff. Also similar “sanctions” in the Brehon law, Maine, 
Early History of Institutions, Lect. II. 

8 Voigt, XII Tafeln, I, §15. But this pressure exerted by the gens upon its members 
and the collegium upon its fellows was no mean regulative agency. The power of the 
king as censor of morals, which was exercised by the censor under the Republic, was 
developed by the praetor so as to make of infamia a legal institution. See Greenidge, 
Infamia in Roman Law, chaps. 3, 4. 
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preserving the peace. Upon the negative side, law achieved its task 
by doing away with private war, and greatly limiting self redress, 
by devising purely mechanical modes of trial,?® and by endeavoring 
to satisfy the desire for vengeance of the individual who might not 
now help himself.*° That endeavor was the first step toward a 
wider conception of the end of legal systems, the first step toward 
recognition of an end beyond mere keeping of the peace, toward 
which the peaceable ordering of men is but a means and the achieve- 
ment whereof involves the securing of peace and order. 

There are, accordingly, five noteworthy characteristics of archaic 
law. 

(1) The measure of what the person wronged may exact is not 
the extent of the injury done but the extent of the desire for ven- 
geance awakened. As was said at the outset, the idea is not com- 
pensation but composition.** This still survives to some extent 
in retributive theories of punishment. 





29 “Tn these trials there are various conceptions: the notion of a magical test . . . 
that of a call for the direct intervention of a divine justice . . .; that of a convenient 
form or formula, sometimes having a real and close relation to the probable truth of 
fact, and sometimes little or no relation to it, like a child’s rigmarole in a game — 
good at all events for reaching a practical result; that of regulating the natural resort 
of mankind to a fight; that of simply abiding the appeal to chance. . . . But what we 
do not yet find, or find only in its faint germs, is anything such as we know by the name 
of a trial, any determination by a court which weighs this testimony or other evidence 
in the scale of reason and decides a litigated question as it is decided now. That thing, 
so obvious and necessary, as we are apt to think it, was not worked out for centuries.” 
Thayer, Preliminary Treatise on Evidence, 9-10. 

80 This is especially marked in the rules of archaic law as to injuries by slaves, ani- 
mals, and inanimate things, e. g., the Roman law as to noxal surrender, Gaius, IV, 
§§ 75-78. Cf. law of Draco, quoted by Plutarch, Life of Solon: “He enacted a law for 
the reparation of damage received from beasts. A dog that had bit a man was to be 
delivered up bound to a log four cubits long.” 

81 See, for example, Laws of Ethelbert, 59, 60: “If the bruise be black in a part not 
covered by the clothes, let bot be made with thirty scaetts. If it be covered by the 
clothes, let bot be made for each with twenty scaetts.” See also Salic Law, Title XIV, 
§§ 1-3; the Roman law as to furtum manifestum and furtum nec-manifestum, Gaius, 
III, §§ 183-192; Laws of Howel the Good, Evans, Welsh Medieval Law, 190-191, 
“A person’s fore tooth is twenty four pence in value with three augmentations; and 
when a fore tooth is paid for, the worth of a conspicuous scar is to be paid with it... . 
There are three conspicuous scars upon a person: a scar on a person’s face, valued at 
six score pence; a scar on the back of the right hand, valued at sixty pence; a scar on 
the back of the right foot, valued at thirty pence.” According to the last, the perma- 
nent loss of two joints of the thumb (seventy-six pence halfpenny) did not call for so 
much as a scar upon the face. 
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(2) The rules of law are in the highest degree formal. This 
characteristic must be considered in connection with the next 
period of legal development. 

(3) Modes of trial are not rational but mechanical, since the 
end is to reach a peaceable solution, not to determine the truth 
exactly in order to apply a remedy with precision. In this respect, 
arbitration in international law often affords a suggestive parallel.” 

(4) The scope of the law is very limited.* There are no prin- 
ciples or general ideas. The law is made up of regulations as to 
self help, provisions for the special cases where one may have the 
active assistance of the king or magistrate,™ a tariff of compositions® 
which the injured person or kindred must accept for the wrongs 
specified, payment whereof, also, may be compelled, and another 
tariff of penalties which the state (or the king) may exact to buy off 
its vengeance for the affront to its dignity involved in certain 
wrongs. 

(5) The legal unit is not so much the individual as a group of 
kindred.*” 

Many of these characteristics of the beginnings of law persist 
into the period of a true legal system. For a long time the develop- 





% Westlake, International Law, I, 343. 

% FE. g., “Further he [Hippodamus of Miletus, fifth century B. c.] held that there 
were but three kinds of laws, as the possible subjects of judicial procedure were but 
three, namely, assault, trespass and homicide.” Aristotle, Politics, II, 8. 

% These rules turn into a law of procedure. Even at a relatively late period of legel 
development the law is stated in the form of a system of actions and rules as to the 
cases in which they will lie. The register of writs in the common law and the praetor’s 
edict in Roman law illustrate this. 

85 These tariffs of compositions are the staple of ancient codes: Hammurabi, §§ 108, 
201, 203-204, 207-209, 211-214, 216-225; Twelve Tables of Gortyna, §§ 2-3; XII Ta- 
bles, VIII, 2; Salic Law, tits. 2, 3, 11, 13, 14, 15, 17, 19, 30, 34, 41, 55; Ethelbert, 
§§ 16-72; Laws of Howel the Good, Evans, Welsh Medieval Law, 190-191. 

% Thus, the provisions for wite in the Anglo-Saxon laws. Reminiscences of this 
may be seen in the conclusion of indictments, “against the peace and dignity” of the 
sovereign, and in the “fine,” or in our old books, “ransom,”’ literally a making peace 
with the sovereign for a misdemeanor by paying a sum of money. 

37 See the Athenian law as to reprisals, supra, note 22; Salic Law, tit. 57; Alfred, 
§ 27; Edmund, 1, 4. “If breach of the peace be committed in a fortified town, let the 
inhabitants of the town themselves go and get the murderers, living or dead, or their 
nearest kinsmen, head for head.” Ethelred, II, 6. “And if any one charge one in 
holy orders with the feud and say that he was a perpetrator or adviser of homicide, 
let him clear himself with his kinsmen who must bear the feud with him or make bot 
for it.” Ethelred, [X, 23. 
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ment of legal justice consists in getting away from them, as the 
conception of the end of law shifts from that of a mere keeping of 
the peace, of which these characteristics are for the most part 
corollaries, under the conditions of primitive society, to the 
broader ones, first of preserving the social status quo, and later of 
permitting the widest possible individual self assertion. The con- 
tribution of this period of legal development to the idea of justice 
is the conception of a peaceable ordering of society through the 
peaceable adjustment of controversies. 


3. THe Strict Law.* 


In a second stage of legal development, represented by the ius 
ciuile in Roman law and by the common law, or the law, as op- 
posed to equity and to statutory modifications, in our own system, 
law has definitely prevailed as the regulative agency of society and 
the state has prevailed as the organ of social control. Moreover 
self help and self redress have been definitely superseded for all 
but exceptional causes. Normally, men appeal only to the state 
to redress wrongs. Hence the body of rules determining the cases in 
which men may appeal to the state for help comes to define indi- 
rectly the substance of rights and thus indirectly to point out and 
limit the interests recognized and secured. In this stage two causes 
operate to produce a system of strict law, namely, fear of arbitrary 
exercise of the power of state assistance to individual victims of 
wrong, and survival of ideas from the earlier period, that is, ideas 
proper to the beginnings of law. The chief end which the legal 
system seeks is certainty. Hence the cases in which the state will 
interfere, the mode in which it will interfere and the manner in 
which its interference may be invoked are defined in an utterly hard 
and fast way. The rules of law are wholly inelastic and inflexible. 

Five characteristics of this stage of legal development may be 
noted: (1) Formalism, the law refuses to look beyond and behind 
the form; (2) rigidity and immutability; (3) extreme individualism; 
(4) entire indifference to the moral aspects of conduct or of tran- 
sactions which satisfy the letter of the law, so that, to use Ames’s 
phrase, the law is not immoral but unmoral; (5) restriction of 
rights to /egal persons so that all human beings are not legal persons, 





38 Jhering, Geist des rémischen Rechts, II, §§ 45-47 d. 
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and arbitrary restriction of legal capacity. These characteristics 
of the strict law affect the whole course of development of legal 
justice. 

Formalism is also a characteristic of the beginnings of law. It | 
belongs to the Vorgeschichte of law as well as to the history of law 
as a system, and, indeed, persists into and beyond the period of 
strict law from the first stage. 

Procedure is the first department of law to be developed. Hence 
it acquires a formal character in the period of strict law *® which, 
in American law, it has not yet thrown off. To many this formal 
character of procedure has seemed essential. Thus in Greek 
law if a plaintiff sued for twenty minae and could prove only 
eighteen due, the issue being whether twenty were due, a verdict 
for the defendant was required.” Hippodamus of Miletus, a writer 
on politics of the fifth century B. C., objected to this rule, propos- 
ing that a third course, namely, to find for the plaintiff as to a part 
of his claim, should be opened to the triers. In commenting upon 
this proposal, Aristotle pronounces it impossible in courts of law 
because it converts the trier into an arbitrator. To the point 
made by Hippodamus that the trier was compelled by the rule to 
perjure himself, Aristotle answers: 


“And further no one compels a juror to perjure himself if he returns a 
verdict of simple acquittal or condemnation “! where the accusation is 





39 The classical example is in Gaius, IV, § 11: “Hence-when one who sued for vines 
cut down named vines in his action, response was made that he lost his suit because he 
should have named trees, since the law of the Twelve Tables upon which the action 
for vines cut down lay, spoke generally of trees cut down.”’ The doctrine of theory of 
the pleading, which is just disappearing from American law, is strictly comparable. 
Under that doctrine, a modern version of the common-law strict forms of actions, 
the tribunal tries, not the plaintiff’s case, but his theory of it, so that reversal of a 
judgment may be necessary in order that the same case be tried over on the same evi- 
dence and to attain the same result, but on a formal statement of another theory. 
A striking application of this doctrine may be seen in Allen v. Tuscarora V. R. Co., 
229 Pa. St. 97. 

40 This is a common notion of archaic law. Compare the doctrine of plus petitio in 
Roman law, Gaius, IV, §§ 53-60, and the common-law rule in the action of debt. 
“Tn an action of debt the plaintiff must prove the whole debt he claims or recover 
nothing at law.” Blackstone, Commentaries, III, 155. 

4. “ Acquit” and “condemn” are used in the same sense as in Roman procedure. 
Just as our procedure, influenced by the action of trespass, speaks of “damages” even 
where the liquidated sum due on an instrument is recovered, Greek and Roman pro- 
cedure, influenced by the action to enforce a penalty for a delict, spoke of condemna- 
tion or acquittal of the defendant. 
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duly preferred in simple terms. For a juror who votes acquittal de- 
cides not that the defendant owes nothing but that he does not owe 
the twenty minae claimed, and the only person guilty of perjury is a 
juror who returns a verdict for the plaintiff when he does not believe that 
the defendant owes the twenty minae.” “ 


In other words, Aristotle could see no mean between a strict rule 
that restricted the finding to a bare yes or no upon the letter of 
the claim and a turning of the cause over to arbitration, that is, 
to justice without law. Yet the strict law itself outgrew the rule 
which Aristotle thought essential,“ and later apologists for ultra- 
formal procedure conceived instead that a bare passing upon the 
theory of his case presented by the plaintiff was essential to the 
legal administration of justice.“ In reality both requirements grew 
out of the necessities of the purely mechanical modes of trial which 
obtain in the beginnings of law and have no place in a modern 
system.* 





# Politics, II, 8 (Welldon’s transl.). 

*® As to plus petitio, see Institutes, IV, 6, § 33. As to debt at common law, see 
McQuillin ». Cox, 1 H. Bl. 249 (1789). 

“ “Tt is vital to a constitutional judiciary.” Hughes, Grounds and Rudiments of 
Law, II, 521. See also note in 8 Mich. L. Rev. 315. In the same way many contend 
that to take verdicts upon points of law reserved, with power to render judgment upon 
the verdict or upon the point reserved, if conclusive, as the court shall finally deter- 
mine the law upon the point, “strikes a blow at trial by jury,” since there may be a 
judgment without the empty form of a general verdict. What is, in this connection, 
a purely historical form is regarded as in some way a necessary safeguard, notwith- 
standing the obvious delay and expense involved in the retrials which it entails. See 
remarks of Mr. Gregory, Rep. Am. Bar Ass’n, XXXIV, 74; also the debate on the 
same proposition in 1908, Rep. Am. Bar Ass’n, XXXIII, 33-49, and in 1910, Id. 
XXXV, 56-66, and in the New York State Bar Ass’n in 1912, Rep. N. Y. State Bar 
Ass’n, XXXV, 376-390. 

* Rules of the Supreme Court (England), order 2, rule 1, order 18 a; Consolidated 
Rules of the Supreme Court for Ontario, rules 138, 245. See also Wheeler, Review of 
the New Jersey Practice Act, 75 Cent. L. Journ. 144; Whittier, Judge Gilbert and Illi- 
nois Pleading Reform, 4 Ill. L. Rev. 178; Pound, Some Principles of Procedural Re- 
form, 4 Ill. L. Rev. 388, 491; Comments of Professor Mendelssohn-Bartholdy in 
Rheinische Zeitschrift fiir Zivil und Prozessrecht, IV, 134. “There was just one genu- 
ine archaic element that persisted in the decadent forms of common-law pleading: 
the imperious desire for an authoritative decision of some kind rather than the best 
or most complete solution. Down to the latest period of unreformed pleading this was 
declared to be a fundamental principle, and we have no doubt that, being repeated 
by so many sages of the law, the declaration was made with perfect sincerity. Those 
learned persons might have known, if they had ever considered the matter with their 
eyes open, that their ideal was incompatible with any practical handling of modera 
disputes arising out of modern affairs.” Pollock, Genius of the Common Law, 36. 
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Interpretation of legal precepts, of instruments and of transac- 
tions, is likewise formal in this period of strict law. Danz says 
of the ius ciuile: 


“The oldest law of the Romans recognized no will other than the 
expressed will, the dictum. What is not spoken is not willed, and vice 
versa, that only is willed that is expressed. Therefore the word operates 
in legal transactions entirely independent of the thought which it 
should express. It is not that the verba are efficacious so far as they 
include the voluntas, but, for the law, their literal content is the voluntas 
itself. The rule is not, ‘what thou hast willed and expressed shall be 
aus,’ but only ‘what thou hast expressed.’ It is the very nature of 
the strictum ius that the will as such is without meaning.” “ 


This is no less true of the beginnings of our own law.*” No doubt, 
as Ames has said, it is in large part the unmoral primitive attitude 
of literalness applied to interpretation“* But formal literalness 
in interpretation is closely connected with the severe formalism of 
the strict law in every connection, and has its roots also in the 
same necessity of an impersonal, mechanical, speedy decision in a 
way not admitting of dispute which is behind most of the rigid 
forms of archaic procedure. Finally, it grows in part out of the 
sacred character of forms and of texts, deviation from the letter 
whereof, therefore, is manifestly impious and dangerous. Some- 
thing of the latter feeling, in a period of absolute political theory, 
when a sort of sanctity is attributed to legislation, as an emana- 
tion from the sovereign people, leads many who assume that they 
are advocates of progress to denounce courts for endeavoring to give 
reasonable interpretations to statutes, assuming that any depart- 
ure from the sacred literal text is usurpation.” 

Substantive law likewise, in the period of strict law, is highly 
formal. ‘Estates in land,’ Coke tells us, ‘begin in ceremony and 
end in ceremony.” *° Conveyances, to be given effect, must con- 





4 Lehrbuch der Geschichte des rémischen Rechts, I, § 142. Cf. “At the beginning 
of the history of law one might write this motto: ‘In principio erat verbum.’” Jhering, 
Geist des rémischen Rechts, III, § 49. 

47 See Ames, Law and Morals, 22 Harv. L. REV. 97, 100-101; Gray, Restraints on 
the Alienation of Property, 2 ed., § 74 0. 

48 Law and Morals, 22 Harv. L. REv. 97. 

49 EF. g., Smith, Spirit of American Government, 112; McCarthy, The Wisconsin 
Idea, 268-269; Roe, Our Judicial Oligarchy, chap. 4. 

5 Co. Lit. 214 5. 
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form to arbitrary formal requirements. The important contract 
is the formal contract, the mexum or sponsio or stipulatio in Roman 
law, the specialty in Anglo-American law, in which the form is 
more than evidence, it is the very contract. Consequently in 
Roman law, until the fusion completed by Justinian’s legislation, we 
find always two sets of institutions and of rules. There are civil 
acquisition and natural acquisition, civil incapacities and natural 
incapacities, civil servitudes and praetorian servitudes, civil obli- 
gations and natural obligations. In the same way in the Anglo- 
American legal system, there are two sets of institutions, legal and 
equitable, and two sets of rules, legal and equitable, in every part 
of the private law. We say of these that equity looks to the sub- 
stance and not the form, and the implication that the law, used 
in the sense of the older element, which grew up in the courts of 
common law, looks to the form is entirely in accord with the 
truth. In each case, the civil or the common-law rule or institu- 
tion, which is formal, represents the stage of the strict law, while 
the natural or praetorian or equitable rule or institution, which is 
substantial, represents the later stage of equity or natural law. 

What are the reasons for this formalism of the period of strict 
law? 

For one thing, forms prevented dispute. The form was fixed. 
It was known or should be known by all. Men’s ideas might 
differ as to whether there was something novel, called a sub- 
stantial right, contained in or behind ,the form, and if so, as to 
what it was. But the form allowed no scope for such disputes, and 
in the beginnings of a legal system, as well as in the pre-legal period, 
a chief end is to avoid dispute. In any age or in any place where 
men are inclined on slight provocation to take the righting of 
wrongs into their own hands, the law that hesitates is lost.® 





5 Co. Lit. 214 b; Gaius, I, § 119, II, § 26. 

52 Ames, Specialty Contracts and Equitable Defences, 9 Harv. L. REV. 40. 

53 Ante, note 29. Hanifa (the oracle of Mohammedan law) gives as a reason for 
holding certain sales void that they involve an uncertainty which ‘would occasion 
contention between the parties.’”” Hamilton’s Hedaya (Grady’s ed.), 244. There is 
a certain value in this in modern law. ‘The advantage of formalism is that the form 
is for a legal act what the stamp is for coin. It fixes its value and effect in an authori- 
tative and easily recognizable manner. It is often difficult to determine whether 
what is said amounts only to a willingness to treat about a matter or is an absolute 
contract, and the adoption of a form removes this difficulty.” Brantly, Contracts, 36. 
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Secondly, the strict law arose and took form when there were few 
records and records were possible only in very exceptional cases. 
Most things had to be preserved in the memory of witnesses or of 
magistrates.4 Ceremonial was a stimulus to memory. Men 
could remember that a ceremony had taken place before them, 
especially one which everyone knew was the only way to produce 
legal results. They might or might not remember that an informal 
transaction had taken place in their presence; they might or might 
not remember its details. The details of formal transactions 
follow fixed lines. If one knows the kind of ceremony, the details 
fill themselves in with certainty. The details of informal transac- 
tions, on the other hand, vary infinitely and there is no means of 
knowing what they were save by remembering each detail. After 
records came into use, the ideas and tendencies belonging to a 
period of no records had become established, and formalism had 
a long tradition behind it. 

Third, and most important, forms were a safeguard against 
arbitrary action of the magistrate at a time when there was no elab- 
orate body of substantive rules and principles to furnish standards 
of decision. Hence the great tenacity with which the common 
law has held to forms is connected with the Germanic and the 
Anglo-American jealousy of arbitrary magisterial action. In 
later periods of formal over-refinement, such as the eighteenth cen- 
tury, forms may sometimes come into the law for their own sake.® 
But the forms of the period of strict law subserved a purely practical 
purpose. Jhering says of them: 


“Form is the sworn enemy of caprice, the twin sister of liberty. 
. . . Fixed forms are the school of discipline and order, and thereby 





54 “Tt was long before the theory was forgotten that the rolls of the courts were 
mere aids for the memories of the justices.” Pollock and Maitland, History of Eng- 
lish Law, 1 ed., II, 667. ‘We are not at all sure that the justices of assize of the first 
half of cent. xiii usually kept rolls.” Jbid., note 3. See Digby, History of the Law 
of Real Property, 5 ed., 147. So in the Roman law, until the reform of procedure 
in the later empire, even judgments were pronounced orally in the presence of the 
parties. Bethmann-Hollweg, Civilprozess des gemeinen Rechts, II, 624. 

5 “They [i. e., forms] were often retained, more or less modified, simply because 
they had been always associated with some particular transaction.” Muirhead, His- 
torical Introduction to the Private Law of Rome, 2 ed., 144. 

56 As to the formal, dilatory, artificial procedure of the eighteenth century, see my 
paper, Some Principles of Procedural Reform, 4 Ill. L. Rev. 388, 491. 
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of liberty itself. They are a bulwark against external attacks, since they 
will only break, not bend, and where a people has truly understood the 
service of freedom, it has also instinctively discovered the value of form 
and has felt intuitively that in its forms it did not possess and hold to 
something purely external, but to the palladium of its liberty.” ” 


Indeed the main argument of those who resist procedural reform 
today is that elimination of formal procedure will take away the 
safeguards against arbitrary judicial action.** But relatively 
few forms in modern law have been devised consciously for such an 
end. In modern law forms are of two kinds. By far the greater 
number are simply survivals. Some have survived from the period 
of formal law. In other cases substantial rules, devised for purposes 
now forgotten, survive their occasion in the shape of formal re- 
quirements. The second class of forms has been devised in modern 
times to serve substantial modern ends. . For example, seal and 
consideration®® in contracts are survivals. Each centuries ago 
ceased to serve the purpose for which it was devised and became 
a formal requirement only. On the other hand the statute of 
frauds imposes a modern form for modern reasons, namely, 
to protect the social interest in security of transactions and security 
of acquisitions. Forms must still play an important part where the 
law is séeking to protect those interests. But it must be remem- 
bered that the period of strict law is a period of legal remedies. 
While the logical sequence is interest, right, remedy, the his- 
torical sequence is the reverse, remedy, right, interest. When 
remedies were known, but not rights, the only limits of the remedy 
were formal. The rules which make up the traditional element of a 
legal system often grew up with reference to quite different ends 





57 Geist des rémischen Rechts, IT, § 45 (5 ed., 471-472). See Heusler, Institutionen 
des deutschen Privatrechts, § 12; Pollock and Maitland, History of English Law, 1 ed., 
II, 561. Also Bleckley, C. J., in Cochran v. State, 62 Ga. 731, 733. 

58 See note 44, supra. Cf. Powell, Technicalities, So called, West Pub. Co.’s Docket, 
Jan., 1909, 6. Judge Powell argues that technicalities are “the characteristic which 
distinguished courts from mobs.” 

59 Pollock, Contracts, 7 ed., 8; Holmes, J., in Krell ». Codman, 154 Mass. 454. 
The reason in the case of consideration is purely historical. The requirement arose 
from procedural difficulties which were forgotten for centuries till historians dug them 
up. Ames, History of Assumpsit, 2 Harv. L. REv. 1, 53, 377; History of Parol Con- 
tracts Prior to Assumpsit, 8 Harv. L. Rev. 852. If today we can find a philosophi- 
cal basis, consideration, as it has grown up historically, only conforms thereto in 


part. 
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from those we now seek and before the ends we now seek had been 
recognized. This is trueespecially of formal procedural rules. Today, 
when interests and rights are defined and remedies exist only for 
securing them within the defined limits, there are better means 
of controlling judicial action than hard and fast formal pro- 
cedure. 

The same considerations are behind the rigidity and immutability 
that characterize the strict law. Conscious change appears to be 
at war with the very idea of law, since there are no fixed rules or 
settled principles to dictate its course. If the law is legislative in 
form, as in the case of the Twelve Tables, interpretation is the most 
that is permitted; for the idea of formally superseding law by new 
law if not inconceivable in such a period, would be startling, as 
implying that law was something arbitrary that could be adopted 
or rejected at will. In part this is no doubt a survival of the idea 
of sacred law, which is proper to the preceding period. But chiefly 
it is connected with the formal character of the strict law, since, 
as Jhering puts it, forms will break but not bend. Hence even a 
customary law or usus fori in this stage is fixed and unyielding. 

Individualism and the unmoral attitude of the strict law are 
closely connected, although the latter is also connected with the 
formal character of the law, regarding nothing but conformity or 
want of conformity to the exact letter. Examples of individualism 
are the insistence upon full and exact performance at all events 
of a duty undertaken in legal form, without allowance for accident 
and without mercy for the defaulter,* the harsh standard of 
duress, regarding only imminent danger of life or limb,” the objec- 
tive standard of fraud and of duress,® and the strict common- 
law doctrines as to contributory negligence and assumption of 





60 See my paper, Some Principles of Procedural Reform, 4 Ill. L. Rev. 388, 491. 

61 For example, the provisions of the Twelve Tables as to mexi and judgment debt- 
ors, Bruns, Fontes Iuris Romani Antiqui, 6 ed., I, 20-21; the rule of the common law 
that recognized and enforced a penalty or forfeiture incurred through the rising of a 
river which it was necessary for the debtor to pass in order to comply with the condi- 
tion of an undertaking or a mortgage, or through some like mischance, Spence, His- 
tory of the Equitable Jurisdiction of the Court of Chancery, I, 629. 

® Code, II, 4, 13; Blackstone, Commentaries, I, 129-131. 

& “Moreover, it is not the fear of a foolish man but that which might befall even a 
very firm man which we shall speak of as belonging to this edict.” Digest, IV, 2, 6. 
Compare Blackstone, Commentaries, I, 131. 
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risk. Examples of the unmoral attitude of the strict law are its 
ignoring of trusts, its refusal to consider mistake, fraud or duress 
where one of its formal legal transactions is in question,® its refusal 
to recognize payment where a formal contract is not formally 
released,® its refusal to permit set offs,® its refusal to give legal 
effect to a mere promise, however deliberate, without more, 
its doctrine of the independence of the two sides of a bilateral con- 
tract. The idea in each case is that a man of full age must take 
care of himself. There is no legal paternalism or maternalism to 
save him from himself. If he has made a foolish bargain he must 
perform his side like a man, for he has but himself to blame; if 
he has acted, he has done so at his own risk with a duty of keeping 
his eyes open, and he must abide the appointed consequences. In 
short he must “be a good sport”’ and bear his losses smiling. Hence 
the stock argument of the strict law for the many harsh rules it 
enforces is that the situation was produced by the part’s own folly 
and he must abide it.” But the whole point of view is that of 
primitive society,” and, despite the eulogies which have been pro- 
nounced upon these features of the strict law as molders of strong 
and self-reliant character,” it may be asserted confidently that they 





* Institutes, II, 23, § 1; Doctor and Student, Dial. II, chap. 7. 

® Gaius, IV, §§ 116, 117; Ames, Specialty Contracts and Equitable Defenses, 
9 Harv. L. REV. 49. 

® Gaius, III, § 168; Doctor and Student, Dial. II, chap. 6; Replication of a Ser- 
jaunte at the Lawes of England to Certaine Pointes Alleged by a Student of the said 
Lawes, Hargrave, Law Tracts, 323, 324-325; Finch, Law, bk. I, chap. 3, § 7. 

67 Institutes, IV, 6, § 30; Spence, History of the Equitable Jurisdiction of the Court 
of Chancery, I, 651. 

68 Paulus, Sententiae, II, 14, § 1; Doctor and Student, Dial. II, chap. 24. 

69 Langdell, Summary of the Law of Contracts, §§ 140-143. Cf. the original doc- 
trine of the common law as to conditions in bilateral contracts: ‘“‘What is the reason 
that mutual promises shall bear an action without performance? One’s bargain is to 
be performed according as he makes it. If he make a bargain and rely on another’s 
covenant or promise to have what he would have done to him, it is his own fault.” 
Holt, C. J., in Thorp v. Thorp (1701), 12 Mod. 455. : 

7 Britton, bk. II, chap. 2, § 6 (86); Rich v. Aldred, 6 Mod. 216; Reeves, History of 
English Law, III, 453-454; Story, Equity Jurisprudence, II, § 803. 

7 Tacitus tells us the Germans played dice as a serious business even staking their 
liberty, and that if one lost in such a case, he voluntarily went into slavery and “pa- 
tiently allowed himself to be bound and sold.” Germania, 24. 

7 Dillon, Laws and Jurisprudence of England and America, 157; Cooley, Consti- 
tutional Limitations, 7 ed., 50; Bryce, The Influence of National Character and His- 
torical Environment on the Development of the Common Law, Rep. Am. Bar Ass’n, 
XXXI, 444; Mercer, The Relationship of Law and National Spirit, Rep. Am. Bar 
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were not devised to any such end, that at best they subserve such 
an end but little, and that they defeat social interests of general 
security and general morals and individual interests of personality 
and substance which the law ought to protect. 

Comparing the period of strict law with the prior stage of legal 
development, the beginnings of law, it may be said that whereas 
the end of the latter is public peace the former has advanced 
to the more general notion of security, that whereas the means em- 
ployed by the latter is composition, the former has advanced to the 
conception of legal remedies, and that whereas the contribution 
of the latter to the idea of justice is the conception of a peaceable 
ordering, the contributions of the period of strict law are the ideas 
of certainty and uniformity and of rule and form as means thereto. 


4. Equity: Naturar Law.” 


A stage of liberalization, which may be called the stage of equity 
or natural law, succeeds the strict law. This stage is represented 
in Roman law by the periods of the ius gentium and ius naturale, 
in English law by the rise of the Court of Chancery and develop- 
ment of equity, in the law of Continental Europe by the period 
of the law-of-nature school, that is, the seventeenth and eighteenth 
centuries. The watchword of the stage of strict law was certainty. 
The watchword of this stage is morality or some phrase of ethical 
import, such as good conscience, aequum et bonum, or natural law. 
The former insists on uniformity, the latter on morality; the former 
on form, the latter on justice in the ethical sense; the former on 
remedies, the latter on duties, the former on rule, the latter on 
reason. The capital ideas of the stage of equity or natural law 
are the identification of law with morals,“ the conception of 





Ass’n, II, 143; Calkins, The Sufficiency of une Common Law, Proc. Neb. State Bar 
Ass’n, II, 59. 

% Goadby, Introduction to the Study of Law, 107-115; Holland, Jurisprudence, 
9 ed., 36-37; Korkunov, General Theory of Law (Hastings’ transl.), § 17; Markby, 
Elements of Law, §§ 116-124; Miller, Data of Jurisprudence, 381-387, 391-407; 
Pulszky, Theory of Law and Civil Society, § 220; Salmond, Jurisprudence, § 13; 
Maine, Ancient Law, chaps. 2 and 3; Maitland, Equity, Lects. 1 and 2; Voigt, Das jus 
naturale, aequum et bonum und jus gentium der Rémer, I (Die Lehre vom jus naturale, 
aequum et bonum und jus gentium der Rémer); Buckland, Equity in Roman Law; 
Siegel, Deutsche Rechtsgeschichte, § 53. 

7 In what is perhaps the classical instance in the history of English equity, counsel 
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duty” and attempt to make moral duties into legal duties, and 
reliance upon reason rather than upon arbitrary rule to keep down 
caprice and eliminate the personal element in the administration of 
justice. 

Four ideas of the first magnitude come into the law in this period. 
The first is that legal personality should extend to all human 
beings, that the legal unit should be the moral unit, that is, the 
human being, not a group, as in the beginnings of law and not an 





argued to the Chancellor “that there is the law of the land for many things, and many 
things are tried in Chancery which are not remediable in the common law, and some 
things are only a matter of conscience between a man and his confessor.’”’ The Chan- 
cellor answers: ‘I know that every law is or ought to be according to the law of God. 
And the law of God is that an executor who is badly disposed shall not waste all the 
goods, etc.; and I know well that if he does so and does not make amends, if he has the 
power, unless he repents he shall be damned in hell.” Y. B. 4 Hen. VII, 5. In the 
same spirit, the classical Roman jurists tell us that law is “the art of what is right and 
equitable” and that it is “that which is always equitable and right.” Ulpian (quoting 
Celsus), Dig. I, 1, 1, § 1; Paul, Dig. I, 1, 11. In the same spirit Continental jurists 
of the law-of-nature school “deviated from the positive law in particular points ac- 
cording to their own discretion, sometimes even going so far as to deny the validity of 
a positive provision because in their opinion it was contrary to the law of nature.” 
Grueber, Introduction to Sohm, Institutes of Roman Law, 1 ed., xxv. In the same 
spirit likewise, in the classical writings on international law, which belong to the 
period of the law-of-nature school, what ought to be is regularly assumed to be the 
test of what is; “what is and what [the jurist] thinks ought to be law, theory and 
fact, law and so-called rules of nature and of right, are mixed up in a way at once 
confusing and misleading.” Lord Russell, International Law, Rep. Am. Bar Ass’n, 
XIX, 253, 268. 

% This conception and the next, which are closely connected, came into law and 
ethics through the influence of the Stoics, who held that 7d xa@jxov was to be deter- 
mined by reason. Following the Roman jurists, who gave a juristic development to 
Stoic ideas, morality was expounded as a system of laws, and it was conceived that 
obedience to these laws was the duty of man as a moral agent. Erdmann, History of 
Philosophy (Hough’s transl.), I, 190; Zeller, Stoics, Epicureans and Sceptics (Reichel’s 
transl.), 265, 287. Accordingly the classical Roman jurists insist upon “natural obli- 
gations” where one has relied on the good faith of another (Dig. L., 17, 84, § 1), al- 
though there is incapacity to contract according to the strict law (Dig. XII, 6, 13, pr., 
XII, 6, 38, § 2, XII, 6, 64) or the transaction fails of or has lost efficacy according to 
the strict law through some purely legal rule (Dig. XII, 6, 40, pr., IV, 5, 2, § 2, XLVI, 
1, 8, § 3). In the same way the idea of duty plays the chief part in English equity. 
“Did the Chancellor ask what sort of right he was giving . . . did he ask himself 
under what rubric this new chapter would stand? Probably not. . . . it is scanda- 
lous dishonesty if the feoffees disregard the trust.”’ Maitland, Equity, 30. Similarly 
the moral obligation resting upon a “reasonable creature” is the stock notion of the 
seventeenth- and eighteenth-century jurist. Cf. Burlamaqui, Principes du droit 
naturel, pt. I, chap. 5, § 10. 
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arbitrarily defined legal person, as in the period of strict law.” 
In this period also natural law or equity insist not only upon the 
widest possible extension of capacity for rights, but also upon a 
like extension of capacity for legal transactions. Hence they 
insist on throwing off all incapacities for which a “natural” reason, 
as distinguished from a historical explanation, cannot be given, and 
on making possession of normal will and capacity for legal trans- 
actions coincident.”” 

A second is that the law should look to the substance and not 
the form, the spirit and not the letter,’* a result of the measuring 
of things by reason rather than by arbitrary rule. Examples of 
the changes wrought in the law by this idea are infinite. In the 
Roman law ’’ one may mention restitutio in case of capitis demin- 
utio (civil death), dominium in bonis (equitable title) in case of 
traditio of a res mancipi without formal conveyance, equitable 
freedom in case of informal manumission by letter or before wit- 
nesses, bonorum possessio secundum tabulas where a will was pro- 
duced attested by seven witnesses, although there was d defect 
in the formal ceremony per aes et libram. In Anglo-American law, 
one may mention the equitable doctrines as to mortgages, the doc- 
trine that the security follows the debt, the equitable doctrines 
as to penal bonds, and reformation and rescission in case of mis- 
take. This is perhaps the most revolutionary change in legal his- 
tory. But only the systems that went through this change and came 
to measure things by reason, instead of solely by rule and formula, 
have become laws of the world. 

A third idea is good faith, the idea that justice demands one 
should not disappoint well founded expectations which he has 
created, the idea that it is not so important that rules should be 
certain as that men’s conduct should be certain. This idea, in 
law, flowed partly from the insistence upon reason and the substance 
of things, but chiefly from the identification of law with morals. 





% Inst. II, 2, § 2; Dig. I, 5, 4, §.1, L, 17, 32, XX XVIII, 10, 4, § 2; Gaius, I, § 158. 

7 Inst. I, 3, § 2, I, 8, §§ 1-2; Gaius, I, §§ 144-145, 190; Grotius, II, 5, §§ 1-7; 
Maine, Early History of Institutions, chap. 11; Maine, International Law (American ~ 
ed.), 126-127; Bryce, Studies in History and Jurisprudence (American ed.), 786-824; 
Ehrlich, Die Rechtsfihigkeit. 

78 Voigt, Das jus naturale, aequum et bonum und jus gentium der Rémer, I, 321- 
323; Phelps, Juridical Equity, §§ 194-204. 

7 Gaius, I, § 158, II, §§ 40-41, 101-104, 115-117, 119, IV, § 36; Dig. IV, 5, 2, $1. 
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For stability is a prime characteristic of moral conduct. In general 
we know today what moral conduct will be tomorrow. The unprin- 
cipled may or may not keep promises, may or may not pay debts, 
may or may not be constant in business or political or family rela- 
tions. The term trustworthy, which we apply to one whose con- 
duct is moral, speaks for itself. We say his word is as good as his 
bond. We have confidence in the stability of his course of life. 
In the stage of equity or natural law, there is an endeavor to make 
moral duties of good faith into legal duties, and it largely succeeds. 
In Roman law, through the words “whatever in good faith,” in- 
serted in the formula, except for formal contracts, where the action 
was Sstricti iuris, the obligation of contract came to be one of doing 
whatever good faith required in such a transaction.®° Accordingly, 
in contrast with the formal contract of the strict law, in which the 
rule was in the words of the Twelve Tables, “‘as he declares orally, 
be that law,’’*! in the negotia bonae fidet, even where the promise 
was certain, the resulting obligatio was always uncertain. The 
parties were bound to perform what could be required fairly and 
reasonably under the circumstances of the case and certain duties 
were imposed upon them by the very nature of the transaction, 
whether expressly undertaken or not.” In English law, equity, 
insisting rigorously upon the utmost good faith and disinterested- 
ness in the conduct of trustees, extended the requirement to all 
fiduciary relations and undertook to enforce specifically the duties 
of good faith which it held to be involved in such relations.* 
In the same spirit, the canon law insisted upon performance of 
agreements although they were not legally valid as contracts,* 
and the seventeenth and eighteenth century jurists, by means of 
the idea of natural law, induced the law of Continental Europe 





89 According to Cicero, Q. Mucius Scaeuola, jurisconsult and pontifex maximus 
was wont to say that the greatest efficacy was to be found in those actions in which 
the words “in good faith” were used in the formula, that the name “actions of good 
faith” was of the widest application, being used in guardianships, partnerships, pledges, 
mandates, sales, and lettings and hirings, so that in these, as they admitted of set-offs 
and cross actions, it was the work of a strong judge to determine what each ought to 
perform for the other. De Officiis, III, 17, § 70. 

st VI, 1. “Uti lingua nuncupassit ita ius esto.” 

® Sohm, Institutionen des rémischen Rechts, 12 ed., § 76. See Ames, Law and 
Morals, 22 Harv. L. REV. 97, 106. 

8 See Maitland, Equity, 82-83. 

% Sext, i, 18 (de pactis). 
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to throw over the Roman categories of contract and to hold all 
engagements or undertakings, entered into with the intention of 
creating an obligation, to be legally binding.® 

A fourth idea is that one person should not be enriched unjustly 
at the expense of another. Partly this is a phase of looking at the 
substance rather than the form, an idea that one should not profit 
by the form if the substance fails. But chiefly it is a moral idea, 
an idea that justice involves an equivalency * and that it is dishon- 
est to take something for nothitig unless by way of an intended gift. 
This idea is behind nearly the whole law of quasi contract and, in 
our law, constructive trusts, the doctrines of equity as to merger, 
and subrogation. In the Roman law it is behind the innominate 
contracts, and similarly in our law of contracts, in the form of in- 
suring the agreed equivalent, it is behind the doctrine of conditions 
implied in law and the corresponding doctrine of mutuality of per- 
formance in equity.* 

On the other hand, the attempt to make law coincide with 
morals leads to two difficulties. One is an attempt to enforce 
over-high ethical standards and to make legal duties out of moral 
duties which are not sufficiently tangible to be made effective by 
legal means. An example of the former may be seen in the im- 
possible standard of disinterestedness which equity imposed upon 
trustees until legislation intervened.** The attempt in Roman law 
to make gratitude into a legal duty will suffice as an example 
of the latter.*® This tendency gradually remedies itself. The other 





8 Grotius, bk. III, chap. 11, §§ 3-4; Pufendorf, Law of Nature and Nations (Ken- 
net’s transl.), bk. III, chap. 4; Burlamaqui, Principes du droit naturel, pt. I, chap. 7; 
Pothier, Obligations, pt. I, chap. 1, § 1. 

8 So that something of the same idea is behind our maxim “equality is equity” 
and the doctrine that equity will not aid a volunteer. 

87 On this idea, as a legal principle, see Ames, Law and Morals, 22 Harv. L. REv. 
97, 106; Windscheid, Lehrbuch des Pandektenrechts, II, §§ 421-423; Planiol, Traité 
élémentaire du droit civil, II, § 812. 

88 See the Judicial Trustees Act (1896). “This statute in effect declares that trus- 
tees may, according to the existing law, be guilty of breaches of trust not only if they 
act honestly, but if they act reasonably. I do not think courts of equity would have 
admitted that this was so, though in truth they had (so to speak) screwed up the stand- 
ard of reasonableness to what many men would regard as an unreasonable height.”” Mait- 
land, Equity, ro4. 

89 In Justinian’s law, all gifts were revocable for ingratitude of the donee (Inst. 
II, 7, 2) unless the donee had rescued the donor from highwaymen or public enemies. 
Code, VIII, 56,1 and 10. See Planiol, Traité élémentaire du droit civil, III, §§ 2637- 
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and the more serious difficulty is that the attempt to identify 
law and morals gives too wide a scope to judicial discretion, 
since whereas legal rules are of general and absolute application, 
moral principles must be applied with reference to circumstances 
and individuals. Hence at first in this stage the administration 
of justice is too personal and therefore too uncertain.® This over- 
wide magisterial discretion is corrected by a gradual fixing of rules 
and consequent stiffening of the legal system. Some moral prin- 
ciples, in their acquired character ‘of legal principles, are carried 
out to logical consequences beyond what is practicable or ex- 
pedient™ so that a selecting and restricting process becomes 
necessary and at length the principles become lost in a mass of 
rules derived therefrom. Others are developed as mere abstractions 
and thus are deprived of their purely moral character.” In this 





2638; Pollack, Der Schenkungswiderruf, 96; Endemann, Lehrbuch des biirgerlichen 
Rechts, 9 ed., I, 1036. 

9 See my paper, Justice According to Law, 13 Columbia L. Rev. 696 (subdivisions 
I and IV). 

% F. g., the tendency of the older chancellors to make over bargains and testa- 
mentary gifts. Drew v. Hanson, 6 Ves. 675, 678. See also the observations of Sir 
Frederick Pollock on “the ingenuity of our equity judges in supplying provisions which 
testators and settlors have omitted to express.” 24 L. Quart. Rev. 117. Also the 
older doctrine of equity as to the language which will create a trust. “In hearing case 
after case cited, I could not help feeling that the officious kindness of the Court of 
Chancery in interposing trusts where in many cases the father of the family never meant 
to create trusts, must have been a very cruel kindness indeed.” James, L. J., in Lambe 
v. Eames, L. R. 6 Ch. App. 597. Also the older doctrine that time could never be 
made of the essence merely by agreement. See Lord Thurlow in Williams ». Thomp- 
son and Greyson v. Riddle, Newland, Contracts, 2 ed., 238, 239. Compare the doc- 
trine of laesio enormis in Roman law. Code, IV, 44, 2 and 9. As Judge Story well 
says, this begins by laying down “the broadest rule of equity and morals.” Then the 
legislator, “‘struck with the unlimited nature of the proposition,”’ turned it into a 
mathematical rule. Equity Jurisprudence, I, § 247. 

® Cf. the rule of the French Civil Code as to laesio enormis: “If the vendor of an 
immovable has been damaged by receiving seven-twelfths less than its true price, 
he has the right to demand that the sale should be rescinded.” Art. 1674. In our 
system, “modern equity,” as it has been called, is full of examples of this mechanical 
treatment of what were once moral principles. E. g., “Equity allows itself to be cir- 
cumvented when it interferes with people’s bargains. What Lord Compton has been 
charged is about ten per cent on the sum borrowed with compound interest. .. . 
If he had agreed to pay the £10,000 and ten per cent interest and there had been no 
agreement to insure, the appellants would have laid out half the annual amount for 
insurance, and on his death kept the sums insured. Can they be considered as having 
done that or its equivalent? The resulting figures would have been the same. I think not. 
The rules of equity may be evaded but must not be infringed.” Lord Bramwell in Marquess 
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way transition takes place to the next stage, which may be called 
the maturity of law. 

It has been more usual to indicate the course of development 
which has been outlined above by dividing the history of law 
into four stages: (1) the stage of custom, coinciding with or 
resting on morality; (2) the stage of codified or crystallized custom, 
which, after a time, is outstripped by morality; (3) the stage of 
infusion of morality, in which, in consequence, the law becomes too 
fluid, and (4) by way of reaction, the stage of true legislation, 
another period of fixed law.% Such an outline, though true in its 
larger features, is based too exclusively upon Roman legal history. 
The term “custom” is open to objection, as inviting confusion 
between customary modes of decision or customary modes of 
advising litigants or expounding the law to tribunals and custom- 
ary modes of popular action,” and it is only in Roman law that 
we may speak of the stage of strict law as one of codified or 
crystallized custom. In fact much of the Roman ius ciuile was 
developed juristically, with no more than a theoretical basis in 
the Twelve Tables, just as our strict common law was developed 
judicially. Moreover, it is doubtful whether the maturity of law 
is so much an era of true legislation as one of insistence upon 
law, that is upon rule and upon certainty, in comparison with the 
preceding stage, in which the insistence is on morals. But in any 
view the lines between the second and third and the third and 
fourth stages are sufficiently clear, and they have been recognized 
under one name or another by all who have written upon his- 
torical jurisprudence. A stage of hard and fast rule is followed by 
one of wide discretion in which moral ideas, developed outside 
of the law, supplant or make over a large part of the legal system. 
In time the doctrines that have been brought into the law in this 
infusion of morality become thoroughly legalized. As we put 
it in Anglo-American law, a system of equity is worked out. But 





of Northampton ». Salt [1892] A. C. 1. One cannot read this without feeling that the 
court was conscious of applying a technical rule which it had no intention of carrying 
a whit beyond its letter. It looked at the form of the transaction, not at the intention 
of the parties. Yet this technical rule against clogging the equity of redemption was 
originally a moral principle that forbade taking unconscientious advantage of a debtor’s 
necessities. 

% See Amos, Science of Law, chap. 3. 

* Gray, Nature and Sources of Law, §§ 627, 628. 
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by the time this system has been completely achieved the doctrines 
of equity have all but lost any distinctively equitable character. 
A remarkable example is furnished by the course of decision which 
led up to the English Judicial Trustees Act. The principles of 
equity as to liability of trustees had become so well settled and 
were so fixed in their application that all room for discretion 
in a subject particularly requiring it was gone. As a result un- 
conscionable beneficiaries were able to use the principles of equity 
to work injustice until the legislature was compelled to intervene. 
When a statute is necessary to make equity do equity and to prevent 
its doctrines from working wrong and oppression we have come a 
long way from the chancellor who said that the law of his court 
was in no wise different from the law of God. This becomes even 
more manifest when equity is assimilated to law in procedure and 
legal and equitable remedies are granted in the same cause and 
proceeding even though an attempt is made to distinguish and ap- 
propriate different classes of causes to law and equity respec- 
tively.® 

Comparing the stage of equity or natural law with the preced- 
ing stage we may say that whereas the end in primitive law is 
public peace and in the period of strict law is security, in this stage 
it is an ethical solution of controversies; that whereas the means 
employed in primitive law is composition and in the strict law 
legal remedy, in this period it is enforcement of duty; and that to 
the contribution of primitive law, namely, the idea of a peaceable 
ordering of society, and to those of the strict law, namely, certainty 
and uniformity reached by rule and form, it adds the conceptions of 
good faith and moral conduct to be attained through reason. 


5. THe Maturity oF Law. 


As a result of the stiffening process by which the undue fluidity 
of law and over-wide scope for discretion involved in the identifica- 
tion of law and morals are gradually corrected, there comes to be 
a body of law with the stable and certain qualities of the strict 
law yet liberalized by the conceptions developed by equity or 
natural law. In this stage of matured legal system, the watch- 





% See my paper, The Decadence of Equity, 5 Columbia L. Rev. 20, 28-35. 
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words are equality and security. The former idea is derived 
partly from the insistence of equity or natural law upon treating 
all human beings as legal persons and upon recognizing full legal 
capacity in all persons possessed of normal wills, and partly from 
the insistence of the strict law that the same remedy shall always 
be applied to the same state of fact. Accordingly as used here, 
equality includes two things: equality of operation of legal rules 
and equality of opportunity to exercise one’s faculties and employ 
one’s substance.% The idea of security is derived from the strict 
law but is modified by the ideas of the stage of equity or natural 
law, especially the idea of insisting upon will rather than form 
as the cause of legal results and the idea of preventing the enrich- 
ment of one at the expense of another through form and with- 
out will. In consequence, security, as used here, includes two things: 
the idea that everyone is to be secured in his interests against 
aggression by others, and the idea that others are to be permitted 
to acquire from him or to exact from him only through his will that 
they do so or through his breach of rules devised to secure others 
in like interests.” 

In order to insure equality, the maturity of law again insists 
strongly upon certainty and in consequence this stage is comparable 
in many respects to the stage of strict law. It is greatly in advance 
of the stage of strict law, however, because it insists not merely 
on equality of application of legal remedies, but on equality of 
rights, that is equality of capacities to influence others through the 
power of the state, and conceives of equality of application of 
legal remedies as only a means thereto. 

To insure security, the maturity of law insists upon property 
and contract as fundamental ideas. This is brought out in our 





% On the idea of equality in the maturity of law, see Bentham, Theory of Legisla- 
tion, Principles of the Civil Code, pt. 1, chap. 2; Clark, Practical Jurisprudence, 110- 
114; Stephen, Liberty, Equality, Fraternity, 189-255; Maine, Early History of Insti- 
tutions (American ed.), 398-400; Miller, Data of Jurisprudence, 379-381; Lorimer, 
Institutes of Law, 2 ed., 375-414; Ritchie, Natural Rights, chap. 12; Réder, Grundziige 
des Naturrechts, II, §§ 106-119; Lasson, System der Rechtsphilosophie, 376-377; 
Demogue, Notions fondamentales du droit privé, 136-142. 

97 On the idea of security in the maturity of law, see Bentham, Theory of Legisla- 
tion, Principles of the Civil Code, pt. 1, chaps. 2, 7; Lorimer, Institues of Law, 2 ed., 
367-374; Gareis, Science of Law (Kocourek’s transl.), 33; Demogue, Notions fonda- 
mentales du droit privé, 63-110. 
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American bills of rights. Thus, the Massachusetts Bill of Rights 
provides: 


“Each individual of the society has a right to be protected by it in 
the enjoyment of his life, liberty, and property according to standing 
laws.” % 


Liberty in such connections was taken to mean in the nineteenth 
century, and is still sometimes taken to mean, that the individual 
shall not be held legally unless for a fault, unless for an act on his 
part which infringes another’s right,®® and that another shall not 
be permitted to exact of him except as and to the extent he has 
willed a relation to which the law in advance attached such power 
to exact. The same idea appears in the modern Roman law in 
the insistence upon will as the central point in legal transactions!” 
and the nineteenth-century attempt to make the Anglo-American 
law of coritracts conform to the Roman conception’ was quite 
in accord with the spirit of the time. 

Along with liberty the maturity of law puts property, that is, 
the security of acquisitions. But one of these acquisitions may be 


a power to exact from a promisor. Accordingly contract acquires 
a property aspect. The law is regarded as existing to secure the 
right to contract freely and the right to exact a performance freely 
promised as widely as possible.’* Moreover in this stage even per- 
sonality acquires a property aspect. The power of the individual 





% Mass. Bill of Rights, art. X. 

% Ives v. South Buffalo R. Co., 201 N. Y. 271. See Wambaugh, Workmen’s Com- 
pensation Acts, 25 Harv. L. REv. 129. 

100 “The whole idea is that of a domain in which the individual is referred to his 
own will and upon which government shall neither encroach itself nor permit encroach- 
ments from any other quarter.” Burgess, Political Science and Constitutional Law, 
1, 194. 

101 “The conception of the legal transaction is a product of modern Systematik.” 
Dernburg, Pandekten, I, § or. 

1@ See Harriman, Contracts, 2 ed., §§ 651, 652. 

108 “The privilege of contracting is both a liberty and a property right, and if A. is 
denied the right to contract and acquire property in a manner which he has hitherto 
enjoyed under the law, and which B., C., and D. are still allowed by the law to enjoy, 
it is clear that he is deprived of both liberty and property to the extent that he is 
denied the right to contract.” Frorer v. People, 141 Ill. 171, 181 (passing on a statute 
against company stores). 

1% “For purposes of the civil law of defamation reputation is regarded as a species 
of property.” Bower, Code of Actionable Defamation, 275. Compare the argument 
in Roberson v. Rochester Folding Box Co., 171 N. Y. 538, where the so-called right of 
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to make contracts freely is thought of primarily as a sort of asset. 
In other words, physical integrity and free motion and locomotion, 
physical and mental, are thought of as species of natural acquisi- 
tions! as it were, so that the security of acquisitions, which is 
conceived to be the main end of the law, includes (1) natural 
acquisitions, that is, what nature has given one in the way of 
physical and mental powers, (2) what one has acquired through the 
position in which he found himself in society, and (3) what one has 
acquired through the free exercise of his natural powers. In the 
maturity of law men may be willing to agree that acquisitions of the 
second type shall be restricted greatly or even cut off for the 
future, but all idea of interfering with what has been so acquired 
in the past appears intolerable. From the point of view of this 
stage of legal development, Mr. Choate was entirely justified when 
he said, in his argument in the Income Tax Cases, that a fundamen- 
tal object of the law was “preservation of the rights of private 
property.” 2° 

Although it may be too soon to speak with assurance, the per- 
manent contribution of the stage of maturity of law appears to be 





privacy was in question, to the effect that “equity has no concern with the feelings 
of an individual . . . except as the inconvenience or discomfort which the person 
may suffer is connected with the possession or enjoyment of property.” 

10 Compare the notion of natural incapacities to contract, to which the legislature 
cannot add new ones based upon modern industrial conditions. State ». Loomis, 
115 Mo. 307, 315; State v. Goodwill, 33 W. Va. 179. Professor Terry has called at- 
tention to the “use of the word ‘property’ . . . to include almost all . . . actually 
valuable rights.” Leading Principles of Anglo-American Law, § 350. Blackstone 
treats of contract in his subdivision “Rights of Things” as a mode of transferring 
property, bk. III, chap. 20. . 

106 “Tt may well be doubted whether the nature of society and of government does 
not prescribe some limits to the legislative power; and, if any be prescribed, where 
are they to be found, if the property of an individual, fairly and honestly ac- 
quired, may be seized without compensation?” Marshall, C. J., in Fletcher v. Peck, 
6 Cranch, 87. 

107 157 U. S. 429, 534. Compare Blackstone: “So great moreover is the regard of 
the law for private property that it will not authorize the least violation of it; no, 
not even for the general good of the entire community. . . . Nor is this the only 
instance in which the law of the land has postponed even public necessity to the sacred 
and inviolable rights of private property.” Commentaries, II, 139-140. See also the 
remarks of Harlan, J., in Chicago, B. & Q. R. Co. v. Chicago, 166 U. S. 226, 239. It 
is of interest to note that Strong, J., in Ex parte Virginia, 100 U. S. 340, 347, inverts 
the order of words in the constitution and speaks of depriving another of “property, 
life or liberty without due process of law.” 
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the idea of individual rights. As the strict law replaces the primi- 
tive idea of composition with the broader conception of legal rem- 
edy, of which composition, at best, can be no more than a species, 
and the stage of equity or natural law goes behind the idea of remedy 
to that of duty, which the remedy is but a means of enforcing, the 
maturity of law again goes deeper and finds behind each duty in 
private law a right to which the duty is correlative and for the 
maintenance whereof the duty is imposed. This is a thoroughly 
modern conception. The Romans spoke of actions in rem and in 
personam, we speak of rights in rem and in personam. At the 
very end of Roman legal development in the ancient world, the 
Digest was arranged in the order of the perpetual edict, in other 
words upon purely procedural lines. In the same way, until the 
last quarter of the nineteenth century we taught and expounded 
the common law from the standpoint of actions and remedies 
rather than of rights. It is only a generation ago that the law of 
torts began to be emancipated from the bonds fixed by the actions 
of trespass and trespass on the case and to be expounded upon 
the basis of the legal rights secured. As often happens in such 
connections, we are systematizing the whole law upon the basis of 
rights just as that conception is beginning to yield its central posi- 
tion in legal science because of the discovery of a more funda- 
mental conception behind it. 

Comparing the maturity of law with the stages which preceded 
it, the ends of law in this stage are equality of opportunity and 
security of acquisitions; the means employed is maintenance of 
rights; the contribution to the science of administering justice 
is the thorough working out of the idea of individual rights. In 
this stage individual rights are put at the foundation of the legal 
system, so that duties are but correlative thereto and remedies 
but vindications thereof. As has been said above, the all-impor- 
tant legal institutions of this stage are property and contract. 





108 See Roby, Introduction to Justinian’s Digest, xxxi-xxxiii. 

109 There is a curious parallel in the history of Japanese law. Japanese legal histo- 
rians recognize three periods of development. “Until the third period [i. ¢., the period 
of occidental influence] law was not clearly differentiated from social ethics; until 
1868, indeed, there was no word in the Japanese language that expressed the idea of 
a legal right, a fact which indicates that social relations were viewed exclusively from 
the side of duty.” Munroe Smith, The Japanese Code and the Family, 23 L. Quart. 
Rev. 42, 43. 
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6. THE SOCIALIZATION OF Law.” 


Toward the end of the nineteenth century a tendency became 
manifest throughout the world to depart radically from the funda- 
mental ideas which had governed the maturity of legal systems. 
In 1891 Jhering ™ formulated it thus: “formerly,” he said, there 
was “high valuing of property, lower valuing of the person;’”’™ the 
line of growth was “weakening of the sense of property, strength- 
ening of the feeling of honor.’’™* In the maturity of law, the 
legal system seeks to secure individuals in the advantages given 
them by nature or their station in the world and to enable them 
to use these advantages as freely as is compatible with a like 
free exercise of their faculties and use of their advantages by 
others. As has been said, to accomplish these ends it reverts 
in some measure to the ideas of the strict law. In consequence 
a certain opposition between law and morals develops once more, 
and just as the neglect of the moral aspects of conduct in the stage 
of strict law required the legal revolution through infusion of lay 
moral ideas into law which in different legal systems we call the 
stage of equity or natural law, so the neglect of the moral worth 
of the individual and of his claim to a complete moral and social 
life, involved in the insistence upon property and contract in the 
maturity of law, are requiring a similar revolution through the 
absorption into the law of ideas developed in the social sciences. 

Juristically the change began with the recognition of interests 
as the ultimate idea behind rights. It began when jurists saw that 
the so-called natural rights are something quite distinct in character 
from legal rights; that they are claims which human beings may 
reasonably make, whereas legal rights are means which the state 





110 Jhering, Scherz und Ernst in der Jurisprudenz, 9 ed., 408-425; Charmont, Le 
droit et l’esprit démocratique, chap. 2 (La socialisation du droit); Pound, Social Jus- 
tice and Legal Justice, Proc. Mo. Bar Ass’n, 1912, 110, 75 Cent. L. Jour. 455. See 
also Berolzheimer, System der Rechts und Wirthschaftsphilosophie, II, § 40; Gumplo- 
wicz, Die soziologische Staatsidee, 115 et seqg.; Stein, Die Soziale Frage im Lichte der 
Philosophie, 2 ed., 336 ef seq. 

111 Tn the additions to the fourth edition of his Scherz und Ernst in der Jurisprudenz. 
See the preface to the fourth edition in that or any subsequent edition. 

112 Scherz und Ernst in der Jurisprudenz, 9 ed., 418. 

13 Td., 439. This states the matter well if by “honor” we understand the idea of 
the moral worth of the individual. 
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employs in order to give effect to such claims within certain de- 
fined limits. But when natural rights are put in this form it be- 
comes evident that these individual interests are at most on no 
higher plane than social interests, and, indeed, for the most part 
get their significance for jurisprudence from a social interest in 
giving effect to them. In consequence the emphasis comes to be 
transferred gradually from individual interests to social interests.'4 
Such a movement is taking place palpably in the law of all countries 
today. Its watchword is satisfaction of human wants, and it seems 
to put as the end of law the satisfaction of as many human demands 
as we can with the least sacrifice of other demands. This new stage 
of legal development may be called the socialization of law. 

Let us leave the theory of this socialization of law for another 
place and look instead at what is actually going on in legal systems. 
Seven points appear especially noteworthy, namely, (1) limita- 
tions on the use of property and the so-called anti-social exercise 
of rights, (2) limitations on freedom of contract, (3) limitations 
on the ius disponendi, (4) limitations on the power of the creditor 
or injured party to exact satisfaction, (5) imposition of liability 
without fault, particularly in the form of responsibility for agencies 
employed, (6) change of res communes and res nullius into res 
publicae, and (7) insistence upon the interest of society in depend- 
ent members of the household. 

In the growing tendency of the law to impose limitations upon 
the use of property, especially limitations designed to prevent 
what the French call abusive or anti-social exercise of rights, there 
is a suggestive parallel between the period upon which we are 
entering and the earlier period of liberalization which has been 
called the stage of equity or natural law. Equity sought to pre- 
vent the unconscientious exercise of rights; today we seek to pre- 
vent the anti-social exercise of rights. It is true analytically 
there is a logomachy in the phrase “abuse of rights” or ‘‘abusive 
exercise of rights.” As it has been put, “the right ceases where 
the abuse begins.” "® But such criticisms come after the change 





14 As a striking example, compare the provisions as to exact proportional equality 
in taxation which were common in American state constitutions in the nineteenth 
century (e. g., Const. Ind., 1851, art. X, § 1; Const. Ill., 1870, art. IX, § 1; Const. 
Mo., 1875, art. X, §§ 4, 6, 7) with the exemptions and graduation in recent taxation 
of incomes. U8 Planiol, Traité élémentaire du droit civil, II, § 871. 
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has taken place and express what has been accomplished. After 
equity had interposed regularly to prevent certain unconscientious 
uses of certain rights or powers recognized by the strict law, it 
was possible for the analytical jurist to say that equity simply held 
down the exercise to the true scope of the right or power."* In the 
same way we may say today that what the law is doing is to define 
the right more accurately and circumscribe the action of the person 
entitled by the limits so defined. Equity imposed moral limitations. 
The law today is beginning to impose social limitations. It is 
endeavoring to delimit the individual interest better with respect 
to social interests, and to confine the legal right to the bounds of 
the interest so delimited. One example may be seen in the develop- 
ment of legal doctrine as to acting or building upon one’s land with 
the sole motive of injuring another."’ The strict law starts with 
the proposition announced by Gaius: “no one is held to act wrong- 
fully who exercises his right.” "* In the classical jurists, because 
of the identification of law with morals, a tendency develops to 
qualify such statements by adding “provided he does this, not with 
the intention of injuring his neighbor, but in order to improve his 
land,” "° or “but malice is not to be indulged.” ° The old French 
law proceeded upon a theory of the “‘free exercise of rights;” 
in contrast with which the recent theory of ‘“‘abusive exercise of 
rights” has arisen. The German code expressly forbids the use 





u6 “The question depends entirely upon the legal effect to be given to the words 
‘without impeachment of waste,’ and that cannot depend upon the kind of court in 
which the question happens to arise. Yet the practical consequence of this diversity 
of views is that there is a remedy in equity against the tenant . . . while there is 
none at law; and this gives to the act of the tenant the semblance of being an equitable 
tort. In truth, however, the act is a legal tort, if the view taken by courts of equity 
is correct.” Langdell, Brief Summary of Equity Jurisdiction, 251-252. Analytically 
this is true. But the chancellors “set up a superior equity” (Lord Hardwicke in Rolt 
v. Somerville, 2 Eq. Cas. Abr. 759, pl. 8) and interfered to prevent “an unconscientious 
use . . . of a legal power.” 

17 Ames, How far an Act may be a Tort because of the Wrongful Motive of the 
Actor, 18 Harv. L. Rev. 411; Walton, Motive as an Element in Torts in the Common 
and in the Civil Law, 22 Harv. L. REv. 501; Wigmore, Cases on Torts, II, App. A, 
§§ 262, 271-272; Stoner, The Influence of Social and Economic Ideals on the Law of 
Malicious Torts, 8 Mich. L. Rev. 468; Cosack, Lehrbuch des deutschen biirgerlichen 
Rechts, I, § 77; Planiol, Traité élémentaire du droit civil, II, §§ 870-871; Charmont, 
L’abus du droit, Revue trimestrielle du droit civil, I, 113; Porcherot, De l’abus du 
droit; Salanson, De l’abus du droit. 

us Dig. L, 17, 55. 

u9 Dig. XXXIX, 3, 1, § 12 (Ulpian). 20 Dig. VI, 1, 38 (Celsus). 
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of property for the sole purpose of injuring another.” American 
case law is veering steadily to the same conclusion. Another 
example may be seen in the change of front in American case law 
with respect to surface water and to percolating water, and the 
establishment of doctrines in which a principle of reasonable use 
has superseded the old and narrow idea that the owner of the sur- 
face might do as he pleased.’ Legislative extensions of this 
doctrine of reasonable use of property are probably imminent. 
Limitations upon building which proceed, not on the interest 
in general security, but on a newly recognized social interest in 
the aesthetic, are involved in the widespread movement against 
bill boards. Some, indeed, contend for more: 


“Tt is probable,” says Professor Jenks, ‘that we shall eventually 
make provisions that the houses along certain residence streets shall 
conform to the artistic sense of the community as expressed by the 
building inspectors.” 


But except in the case of water upon or beneath the surface noted 
above, the judicial development has gone no further than to de- 
nounce the exercise of what would otherwise be rights merely to 
gratify spite and malice. Gratification of spite and malice are 
not individual wants which the law is designed to satisfy. The 
law should not secure such an interest. More and more the ten- 
dency is to hold that what the law should secure is satisfaction of 
the owner’s reasonable wants with respect to the property — 
that is, those which consist with the like wants of his neighbors 
and with the interests of society. 

Limitations upon freedom of contract have been imposed both 





121 § 226. 

12 See Barger v. Barringer, 151 N. C. 433 (1909), and the cases cited in the majority 
and dissenting opinions respectively. 

123 “The spirit of the English law is now to leave the parties alone; of the American 
law, it is, on the one hand, to permit a reasonable use of land by all, and on the other, 
to prohibit an excessive use by any.” Wiel, Water Rights, 3 ed., I, § 744, note 12. 
See Huffcut, Percolating Waters; The Rule of Reasonable User, 13 Yale L. Jour. 222. 

124 Bill Board and other Forms of Outdoor Advertising, Chicago City Club Bulletin, 
vol. V, no. 24. 

12 Governmental Action for Social Welfare, 81. 

126 The German code makes this into a general principle governing the exercise of 
all legal rights, § 226. Cf. a similar suggestion in Dunshee v. Standard Oil Co., 152 
Ia. 218. But see the note on this case, 25 HArv. L. REv. 296. 
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through legislation and through judicial decision. As examples 
of the former, reference may be made to statutes requiring payment 
of wages in cash, statutes regulating hours and conditions of labor, 
and statutes preventing interference with membership in labor 
unions.”” Here again the parallel between the present stage of 
the law and the stage of equity or natural law is suggestive. The 
purpose of this legislation is to protect a class which is subjected 
to severe economic pressure against unfair advantage on the part 
of employers. In the same way equity sought by limiting their 
power of contract, to protect debtors against unfair advantage 
on the part of creditors. Thus, equity prevented clogs upon or 
bargainings away of the right of redemption”® and overturned op- 
pressive contracts with heirs or reversioners.”® Equity insisted 
on moral conduct on the part of creditors; we now insist on social 
conduct on the part of employers. We insist upon protecting men 
against themselves so as to secure the social interest in the full 
moral and social life of every individual. In the law of insurance, 
legislation and judicial decision have co-operated to limit freedom 
of contract. Statutes, such as valued policy laws, provisions as to 
warranties and standard policy laws, have taken many features 
of the subject out of the domain of agreement and the tendency of 
judicial decision has been in effect to attach rights and liabilities to 
the relation of insurer and insured and thus to remove insurance 
from the category of contract.¥° Likewise the courts have taken 
the law of surety companies practically out of the category of 





27 Pound, Liberty of Contract, 18 Yale L. Jour. 454; Goodnow, Social Reform and 
the Constitution, 242-258; Chicago, B. & Q. R. Co. ». McGuire, 219 U.S. 549, 566-575. 
See Jastrow, Was ist Arbeiterschutz? Archiv fiir Rechts- und Wirtschaftsphilosophie, 
VI, 133, 317, 322. Probably we shall soon have to add to the foregoing legislation 
with respect to non-living wage, minimum wage, wage boards, and the like. See 
Brown, Underlying Principles of Modern Legislation, 316-321. 

28 See the discussion of this doctrine in Noakes »v. Rice, [1902] A. C. 24, [1900] 
2Ch. 445. “This court, as a court of conscience, is very jealous of persons taking se- 
curities for a loan and converting such securities into purchases. And therefore I 
take it to be an established rule that a mortgagee can never provide at the time of 
making the loan for any event or condition on which the equity of redemption shall 
be discharged and the conveyance absolute. And there is great reason and justice 
in this rule, for necessitous men are not, truly speaking, free men, but, to answer a 
present exigency, will submit to any terms that the crafty may impose upon them.” 
Lord Northington in Vernon v. Bethell, 2 Ed. 110, 113 (1761). 

29 Earl of Chesterfield v. Janssen, 2 Ves. Sr. 125. 

180 See Wambaugh, Cases on Insurance, preface. 
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suretyship, treating them as insurers rather than as sureties.” 
More important, judicial decision has established that the duties 
of public service companies are not contractual, flowing from 
agreement, but quasi-contractual, flowing from the calling in 
which the public servant is engaged.” Here again, comparison 
should be made with the restriction of free contract by equity.! 

Limitations on the ius disponendi are chiefly statutory. Four 
examples may be noted: the requirement in many states that the 
wife join in a conveyance of the family home even though it is the 
sole property of the husband, the spendthrift trust, sometimes 
legislative, but chiefly judicial in origin, legislation requiring 
that the wife join in a mortgage of the household furniture by 
the husband, even though it is his sole property and legislation 
requiring that the wife join in an assignment of the husband’s 
wages.'*’ In all these cases the social interest in the moral and 
social life of each individual has outweighed individual interests 
of substance. In the first, second and third, however, the social 
interest in security of the social institutions of marriage and the 
family have also weighed heavily. 





181 Compare American Bonding Co. v. Ottumwa, 137 Fed. 572, and Segari v. Mazzei, 
116 La. 1026, with United States v. Boecker, 21 Wall. 652. 

182 Wyman, Public Service Companies, I, § 331. Professor Wyman says of this: 
“It may once have been the ideal of industrial freedom that a man might do as he 
pleased with his own, in any event that is no longer our notion of social justice.” 
Id., § 35, preface (p. ix). Again: “Individual freedom is limited by the modern notion 
of social justice.” Id., § 35. 

183 Some tendency has been manifest to deal in a similar way with certain classes 
of contracts between ordinary individuals, e. g., the course of decision in New York 
as to express conditions in building contracts. ‘Because the right to contract as one 
chooses is in general sacred in the eyes of the common law, we start with the proposition 
that express conditions, having been put into the contract by the parties, must be 
strictly complied with.” Costigan, Conditions in Contracts, 10. In New York, how- 
ever, such conditions are treated as if they were not imposed by the parties but were 
like the conditions “implied in law,” which are imposed by the law. Nolan v. Whitney, 
88 N. Y. 648; Doll v. Noble, 116 N. Y. 230. 

14 Thompson, Homesteads and Exemptions, § 465. 

18 Gray, Restraints on the Alienation of Property, 2 ed., viii-ix. While the justi- 
fication of the spendthrift trust, so far as it may be justified, is to be found in the social 
interests behind these limitations upon the ius disponendi and those upon the power 
of the creditor to exact satisfaction presently to be considered, it is a very crude 
device to those ends and thoroughly deserves Professor Gray’s strictures. 

186 Tl]. Rev. St. 1909, chap. 95, § 24. ‘ 

187 Mass. Acts of 1908, chap. 605. 
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Limitations of the power of the creditor or injured party to 
exact satisfaction have a longer history. Roman law in the classi- 
cal period developed two limitations of this sort, cessio bonorum 
and the beneficium competentiae. Cessio bonorum was a voluntary 
surrender of the debtor’s property to his creditors. By making 
such a surrender, he escaped the infamia that attended universal 
execution against a debtor’s property, escaped execution against 
his person, and obtained the beneficium competentiae as to after- 
acquired property.* Thus it was a sort of voluntary bankruptcy, 
except that there was no general discharge. The beneficium com- 
petentiae is more important for our purpose. In the case of certain 
debtors, as against certain creditors, the Roman law in the classi- 
cal period gave the benefit or privilege of not being held for the 
entire amount but only for so much as they could pay for the time 
being. Later it was held that this meant what they could pay with~ 
out depriving themselves of the means of subsistence. The chief 
cases were, claims of one partner against another, actions by a child 
against a parent, actions by a freedman against his patron or an 
ascendant or descendant of the latter (because of the duty of grati- 
tude), and actions by the wife against the husband for dos.!° 
With respect to the first of these cases, it should be explained that 
the original of partnership was the consortium of co-heirs.“° Hence 
the idea in each case was that it was contrary to morals for the 
one to strip the other of all his property and leave him a pauper. 
But there seemed no objection to a stranger doing this, except as 
the debtor might avoid it by cessio bonorum. Naturally even this 
doctrine was rejected in the modern civil law as being out of accord 
with the individualism of the eighteenth and nineteenth centuries. 
Thus Baudry-Lacantinerie says: 


“Suppose I am creditor of a person to whom I am bound to fur- 
nish support, if he becomes needy; I seize his property in order to obtain 
payment; can he meet me with what the commentators on the Roman 
law call the beneficium competentiae, and so bring it about that he be 
held only in id quod facere potest and retain what he requires to live, 
ne egeat? No. Because I owe support to a person it does not follow 
that I am bound to leave to him enough wherewith to live. I may take 





88 Dig. XLII, 3, 4, pr.; Code, VII, 71, 1; Ii, 11, 11. 
B® Dig. XLII, 1, 16, § 17; XLII, 1, 19, § 1; L, 17, 173. 
140 See Roby, Roman Private Law, II, 128, note 1. 
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everything from him, if necessary in order that I be paid, except that I 
may be bound thereupon to provide for his support if his own labor does 
not suffice to procure a living. It would require a formal text in order 
to limit the rights of a creditor with respect to his debtor to whom he 
owes support and no such text exists. Hence a son who is creditor of 
his father may proceed against him as he might against the first comer; 
he may pursue him usque ad saccum et peram. It is an impiety — but 
our law tolerates it.” 


The whole spirit of nineteenth-century law is in this passage. 

The German code has a number of modern provisions restrict- 
ing the power of the creditor to exact satisfaction which are likened 
to the beneficium competentiae but which really often proceed 
more upon the newer ideas as to social justice than upon the idea 
of preventing impious conduct involved in the Roman doctrine. 
Some of these cases are, the defense to a pactum donationis (ex- 
ecutory gift) that performance would impair the donor’s means 
of living according to his station, the defense of a donee to a donor’s 
suit for revocation of a gift that restoration would affect the donee’s 
means of living according to his station, the power of a donor to 
revoke within a fixed time on the same ground, the limitation upon 
the liability of insane persons for torts (introduced by the code) 
by a proviso that the liability shall not extend to depriving him of 
the means of support, and the like limitation upon the duties of 
maintenance of ascendants and descendants.’ 

In the United States, at a relatively early date, legislation pro- 
viding for exemptions from execution began to impose limitations 
intended to secure social interests upon the power of the creditor 
to exact satisfaction. Instances of this are the homestead exemp- 
tions which prevail in so many states, the personalty exemptions, 
which in some states go so far as to exempt $500 to the head of a 
family and usually make liberal exemptions of tools to the arti- 
san, library and instruments to the professional man, and animals 
and implements to the farmer, and the wage exemptions, which 
often go so far as to put sixty days’ wages to the head of a family 
beyond the reach of legal process.’ There is a notable tendency 





Ml Précis du droit civil, 10 ed., I, § 529. 

12 German Civil Code, §§ 528-529, 820. 

148 Thompson, Homesteads and Exemptions, §§ 40, 379; Bureau, Le Homestead ou 
Vinsaisissabilité de la petite propriété fonciére. In Germany, claims for wages, claims 
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in recent legislation and in recent discussion to insist, not that the 
debtor keep faith in all cases even though it ruin him and his 
family, but that the creditor must take a risk also, either along with 
or even in some cases instead of the debtor. 

Primitive law, acting on the principle of buying off the desire 
for revenge, said Ames in 1908, 


“asked simply, ‘ did the defendant do the physical act which damaged 
the plaintiff.’ The law of today, except in certain cases based upon 
public policy, asks the further question, ‘was the act blameworthy.’ 
The ethical standard of reasonable conduct has replaced the unmoral 
standard of acting at one’s peril.” 


But the ethical standard of which he wrote, which came into the 
law in the period of infusion of morals, was an individualist ethical 
standard. Today there is a strong and growing tendency to 
revive the idea of liability without fault, not only in the form of 
wide responsibility for agencies employed, but in placing upon an 
enterprise the burden of repairing injuries without fault of him who 
conducts it, which are incident to the undertaking. There is a 
strong and. growing tendency, where there is no blame on either 
side, to ask, in view of the exigencies of social justice who can best 
bear the loss, and hence to shift the loss by creating liability where 
there has been no fault. The whole matter of workmen’s compen- 
sation and employer’s liability, as dealt with in modern legislation, 
illustrates this.“ The basis of such legislation is the social inter- 
est in the full moral and social life of the individual in classes that 
are less able to bear the burden of injuries incident to their tasks. 

Again, it used to be laid down, and the doctrine came from the 
Roman law, that certain things, such as running water, were res 
communes, that is, no one could own them, but the use of them 
belonged to or could be appropriated by certain individuals, and 





under the laws as to compulsory insurance and claims for maintenance are exempt 
from seizure. Code of Civil Procedure, § 850. 

144 Law and Morals, 22 Harv. L. REV. 97, 99. 

45 Wambaugh, Workmen’s Compensation Acts, 25 Harv. L. REv. 129; Opinion 
of the Justices, 209 Mass. 607; State v. Clausen, 65 Wash. 156; Borgnis v. Falk, 147 
Wis. 327. See Ives v. South Buffalo R. Co., 201 N. Y. 271. Another illustration may 
be seen in the movement in England to abolish the defense of compulsory pilotage in 
cases where a collision is caused by the fault of a pilot carried under compulsion of 
law. See Law Times, Feb. 15, 1913, vol. 134, p. 392. 
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that certain other things were res nullius, that is, they belonged to 
no one until some one reduced them to his possession, and then 
they belonged to him. Wild animals were of the latter class. Re- 
cently a strong tendency has arisen to regard running water and 
wild game as res publicae; to hold that they are owned by the 
state, or better, that they are assets of society which are not capable 
of private appropriation or ownership except under regulations that 
protect the general social interest.“* It is too early to say just 
how far this tendency will go. But it is changing the whole water 
law of the western states.” It means that in a crowded world 
the social interest in the use and conservation of natural media 
has become more important than individual interests of substance. 

Finally recent legislation, and to some extent recent judicial 
decision, have changed the attitude of the law with respect to de- 
pendent members of the household. Courts no longer make the 
natural rights of parents with respect to children the chief basis 
of their decisions. The individual interest of parents, which 
used to be almost the one thing regarded, has come to be almost the 
last thing regarded as compared with the interest of society. The 
interest of the child is now thought of rather as the interest of 
society in the full development of the child. In other words, here 
also social interests are now chiefly regarded. 

It is now in order to consider the end of law as developed in 
juristic thought. This subject is reserved for a subsequent paper. 


Roscoe Pound. 
Harvarp Law ScHOOL. 





46 See the statutes in Wiel, Water Rights, 3 ed., I, §§ 6, 120; Ex parte Bailey, 155 
Cal. 472; Geer v. Connecticut, 161 U. S. 510. 

47 See the Water Code for Washington (1913), §§ 1, 2. Compare also recent deci- 
sions as to flood water. Wiel, Water Rights, 3 ed., I, § 347; Gallatin ». Corning I. 
Co. (Cal., 1912), 126 Pac. 864. 

48 Mack, The Juvenile Court, 23 Harv. L. Rev. 104; Breckinridge and Abbott, 
The Delinquent Child and the Home, chaps. 2, 11. 

For another instance of the change of front which has taken place in this respect, 
compare the older and newer cases as to constitutionality of drainage and reclamation 
laws and the like. 
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SEQUEL TO WORKMEN’S COMPENSATION ACTS.' 


HE object of this paper is to give notice of an impending 
question of great importance; not to give an answer to the 
question, but to show how and why it arises at the present time. 
There is a movement now going on in this country for the enact- 
ment of legislation based upon the principle of the English Work- 
men’s Compensation Act.” This legislation is founded largely 
upon a theory inconsistent with the fundamental principle of the 
modern common law of torts. As to a considerable number of the 
accidents covered by some of the recent statutes, the results reached 
under the statute would be absolutely irreconcilable with results 
reached at common law in cases outside the scope of the statute. 
This incongruity must inevitably provoke discussion as to the in- 
trinsic correctness of the modern common law of torts; and is 
likely to lead, either to a movement in favor of repealing the 


statutes, or to a movement in favor of making radical changes in 
the common law. 





1 The Workmen’s Compensation laws enacted in American States “all differ ma- 
terially in detail and not infrequently in substance;” but they all “may be said to be 
pointed in the same general direction.” 6 Maine Law Review, 283. “The wording 
of each is different from any of the others. .. . There isa great diversity as to those 
who come within the provisions of the various acts, the amounts paid and the manner 
of administering the statutes, while all the acts, in principle, accomplish the same re- 
sult.” Bradbury’s Workmen’s Compensation, Introduction, XI. 

In foreign legislation on this topic, there are various systems. “The details of 
these systems vary in the different countries, but one principle underlies them all and 
gives a certain degree of unity to all such laws, however much they may differ in form 
or in method of operation.” Report of Massachusetts Commission on Compensa- 
tion for Industrial Accidents, A. D. 1912, p. 55. 

2 See the initial English statute of 1897, 60 & 61 Vict., ch. 37; and the more sweep- 
ing statute of 1906, 6 Edward 7, ch. 58. ‘The substitution of the words ‘employer’ 
and ‘workman,’ for the words familiar to the common law, ‘master’ and ‘servant,’ 
serves to illustrate rather a social than a legal change.” . . . “It may be interesting 
to note the transition from the legislative use of one phrase to the other. The Master 
and Servant Act, 1867 (30 & 31 Vict., ch. 14), is the last of a long series, as may be 
seen from the schedule, where the term master and servant is employed. The Em- 
ployers and Workmen Act, 1875, (38 & 39 Vict., ch. go), is the starting point of the 
new nomenclature.” Beven, Law of Employers’ Liability and Workmen’s Compen- 
sation, 3 ed., p. 5, and p. 6, note (a). 
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In the present movement for the enactment of such legis- 
lation, the discussion in this country has turned largely on two 
questions: 

1. Whether justice to workmen requires the passage of such a 
statute? 

2. Whether a proposed statute would conflict with the constitu- 
tion of a state or of the United States? 

Assume, for present purposes, that the first question is answered 
in the affirmative and the second question in the negative.* 

If a proposed statute is enacted and held valid, then we predict 
that legislators and judges will immediately be confronted by a 
third question: 

3. Does not justice require a further change in the law, so as to 
put certain persons other than workmen upon an equality with 
workmen? 

How, and why, does this question arise? 

The Workmen’s Compensation Act provides for compensation 
(on a limited scale) by an employer to his workmen when they are 
damaged in the conduct of the business by pure accident; 7. ¢., 





3 If any serious difficulties exist under the present constitutions, they are likely 
to be removed by constitutional amendments. The New York Act of June 25, 1910, 
was held unconstitutional in Ives v. South Buffalo R. Co., 1911, 201 N. Y. 271. 
Thereafter the following constitutional amendment was adopted; having been passed 
by two successive legislatures in 1912 and 1913, and having been approved by vote 
of the people at the state election in November, 1913. See New York Laws, 1913, 
vol. 3, pp. 2220, 2226; amendment to article one of the constitution by adding a new 
section, 19. 

“Section 19. Nothing contained in the constitution shall be construed to limit 
the power of the legislature to enact laws for the protection of the lives, health, or 
safety of employees; or for the payment, either by employers, or by employers and 
employees or otherwise, either directly or through a state or other system of insur- 
ance or otherwise, of compensation for injuries to employees or for death of employees 
resulting from such injuries without regard to fault as a cause thereof, except where 
the injury is occasioned by the wilful intention of the injured employee to bring about 
the injury or death of himself or another, or where the injury results solely from the 
intoxication of the injured employee while on duty; or for the adjustment, determina- 
tion and settlement, with or without trial by jury, of issues which may arise under 
such legislation; or to provide that the right of such compensation, and the remedy 
therefor shall be exclusive of all other rights and remedies for injuries to employees or 
for death resulting from such injuries; or to provide that the amount of such com- 
pensation for death shall not exceed a fixed or determinable sum; provided that all 
moneys paid by an employer to his employees or their legal representatives, by reason 
of the enactment of any of the laws herein authorized, shall be held to be a proper 
charge in the cost of operating the business of the employer.” 
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without fault on the part of any one.‘ But if an outsider, or a 
paying customer of the business, is damaged by pure accident in 
the conduct of the business, they have generally no remedy at all 
against the owner of the business. If no further change is made in 
the law (either by legislation or judicial decision), workmen will 
constitute, in effect, a specially protected class, and great incon- 
gruities will exist. 

Witness the following examples: 

Example 1. Collision on highway between trolley car and A.’s 
wagon driven by its owner. Collision not due to fault of any one. 
Three persons suffer damage: the owner of the wagon, a paying 
passenger on the car, and the motorman.° 

The motorman recovers, under the statute, partial compensa- 
tion from the owner of the trolley line, his employer. Neither the 
wagon owner, nor the passenger, can recover against the owner of 
the trolley line.® 





4 The English Act of 1906 “‘extended the principle of compensation to cover cer- 
tain industrial diseases.” 

5 It is believed that, in the case of a trolley line on the surface of the highway, 
accidents damaging to outsiders and to passengers are more frequent than accidents 
damaging to employees. 

The following figures have been furnished by the counsel of a large trolley road. 
The first column gives the percentage of claims made before a Compensation Act be- 
came effective, and the second column gives the percentage after that time. 

Before After 
Percentage of the claims made by employees 1.8 4-3 
Percentage of claims made by passengers (estimated) . 74. 
Percentage of claims made by others (pedestrians, teamsters, etc.) . . 20.2 21.7 


100.00 100.00 

Of course the whole number of passengers carried far exceeds the whole number of 
employees. But an employee is generally exposed to the perils of the traffic more 
frequently and more continuously than a passenger. The passenger is carried once 
or twice a day; while the employee is likely to be on the trains a large part of each 
day. See Buckley, L. J., in Pierce v. Provident Clothing Co., L. R. [1911[ 1 K. B. 
997, 1003. Compare 25 Harv. L. REV. 533-535. 

Some part of the tracks of the trolley road above referred to run in subways, and 
another part is elevated. As to both of these, accidents to outsiders are rare as com- 
pared with that part of the road where the tracks run on the surface of the highway. 

6 As to the common-law duty and liability of a Street Railway Company to pas- 
sengers, see 1 Nellis on Street Railways, 2 ed., §§ 274, 275; 4 Elliott on R. R., 2 ed., 
§ 1402; Newberry v. Bristol, etc. Tramway Co., Court of Appeal, Dec. 20, 1912, 99 
Times Law Reports, 177; Raymond ». Portland R. Co., 1905, 100 Me. 529, 532-5353 
Pitcher v. Old Colony Street R. Co., 1907, 196 Mass. 69. 

As to the common-law duty and liability of a street railway company to persons 
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Example 2. Collision on highway between automobile managed 
by the owner’s hired chauffeur and A.’s wagon driven by A. Col- 
lision not due to fault of any one. The chauffeur and A. are both 
hurt. The chauffeur recovers (under the statute) partial compen- 
sation from the owner of the automobile. A. cannot recover against 
the owner of the automobile.’ 

Example 3. Collision on highway between trolley car and wagon 
driven by itsowner. The collision was due in part to the negligence 
of the wagon driver and in part to the simultaneous negligence of 
the motorman. The negligence of each consisted in failing to use 
ordinary care. The motorman and the wagon driver were both 
hurt. The wagon driver’s contributory negligence is a bar to his 
recovery against the owner of the trolley line. The motorman’s 
contributory negligence does not prevent his recovering (under 
the statute) partial compensation from the owner of the trolley 
line.® 

Example 4. Steam boiler in machine shop exploded without 
fault of any one. A workman in the shop was hit by a fragment 
of the boiler. The windows in the neighboring building of X. 
were broken by fragments of the boiler. Both results were conse- 
quences to be reasonably anticipated if an explosion took place. 
The workman can recover (under the statute) partial compensa- 
tion from the owner of the shop, his employer. X. has no remedy 
against the owner of the shop.? 

These very inconsistent results are due to the fact that the rule 
of liability adopted by the statute (liability for damage irrespective 
of fault) is in direct conflict with the fundamental rule of the modern 





other than passengers and employees, see 2 Nellis on Street Railways, 2 ed., § 369; 
3 Elliott on Railroads, 2 ed., §§ 1096, c. b. 1096, c. g. 

7 That A. cannot recover; see Huddy on Automobiles, 2 ed., pp. xi, 27, 29; Stef- 
fen ». McNaughton, 1910, 142 Wis. 49, p. 52; Lewis ». Amorous, 1907, 3 Ga. Appeals, 
50, p. 55; Jones v. Hoge, 1907, 47 Wash. 663, p. 665; Cunningham ». Castle, 1908, 
127 N. Y. App. Div. 580, p. 586; 3 Shearman & Redfield on Negligence, 6 ed., §§ 653 a 
and 653 b. 

8 Under the English Act of 1897, the workman’s action is not barred by his con- 
tributory negligence, if such negligence falls short of “serious and wilful misconduct.” 

® X. would undoubtedly fail to recover in New York and New Jersey, and prob- 
ably in most of the United States. See Losee v. Buchanan, 1873, 51 N. Y. 476; 
Marshall v. Welwood, 1876, 38 N. J. L. 339. 

Query. Would an English court allow X. to recover upon the principle stated by 
Blackburn, J., in Fletcher v. Rylands, [1866], L. R. 1 Exch. 265, p. 279? 





SEQUEL TO WORKMEN’S COMPENSATION ACTS. 239 


common law as to the ordinary requisites of a tort. In truth, the 
statute rejects the test prevailing in the courts in A. D. 1900, and 
comes much nearer to endorsing the test which used to prevail in 
A.D. 1400. In these modern days, the fundamental common-law 
rule as to the requisites of a tort is, that there must be fault on the 
part of the defendant; either wrong intention or culpable inadvert- 
ence. In early times, it was enough if the defendant’s act occa- 
sioned the damage to the plaintiff; although the act might be 
entirely blameless. The courts did not require an ethical basis for 
liability..° Gradually the law, as declared by the judges, has come 
round to a view exactly opposite to the ancient doctrine.” 

It is sufficient for present purposes to state here what the modern 
common law on this point actually is. It is not now necessary to 
consider which is intrinsically the more correct, the ancient or the 
modern common law; nor to trace the various stages by which, 
and the various dates at which, the change has been gradually 
brought about. Even those who think that the change was not 
completed until a quite recent date,” practically admit that it is 
now settled doctrine in the courts. Professor Bohlen calls the 


change an ‘“‘astounding revolution,” “‘an innovation;” but he also © 
says that it is “‘an innovation now some four hundred years old.” 
See 59 Univ. Pa. Law Review, 450, 451." : 





10 See Prof. Ames, 22 Harv. L. REv. 99; Prof. Wigmore, 7 Harv. L. Rev. 317; 
1 Pollock & Maitland, History of English Law, 2 ed., 54. 

11 See Prof. Ames, 22 Harv. L. REv. 100; Kenny, Cases on Torts, 146, note. Com- 
pare Holmes on the Common Law, 89-107. 

12 See Prof. J. P. Hall, 19 Journal Pol. Econ. 698. 

18 Without going into an extended discussion of the comparative merits of the an- 
cient and modern views, it may be remarked that some of the reasons given by judges 
in favor of either view are open to criticism. There has been a tendency, both in an- 
cient and modern times, to regard the interest of only one of the two immediate parties 
to the controversy. Formerly, courts sometimes seemed to consider only the inno- 
cent plaintiff. More recently, they sometimes appear to consider only the innocent 
defendant. Anciently the courts were often impressed with the hardship of leaving 
the innocent plaintiff to bear the entire loss; and hence they imposed the pecuniary 
burden of bearing the entire loss upon the innocent defendant; overlooking the fact 
that they were thus simply shifting the entire burden from one innocent party to 
another equally innocent party. See Doe, J., in Brown v. Collins, 1873, 53 N. H. 442, 
445, 446. In modern times, the courts have often been impressed with the hardship 
of compelling the innocent defendant to shoulder the entire loss, and hence they have 
left the innocent plaintiff to bear it alone. It sometimes seems to be assumed that 
there is no possible middle ground; that either the plaintiff can recover nothing, or 
the defendant must be held liable for the entire damage. Professor Whittier, how- 
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To the above-described modern general rule there are a number 
of well-recognized exceptions, covering a good deal of ground.” 
For some of these exceptions there are distinct and sufficient rea- 
sons, founded on considerations of public policy. Two of these ex- 
ceptions specially concern the present inquiry, and will be referred 
to later. They are: the doctrine sometimes called the rule of 
respondeat superior; and the rule of absolute liability for extra- 
hazardous uses or conduct. 

The initial English Workmen’s Compensation Act, enacted in 
1897, takes ‘‘a wholly new departure.” It ‘‘takes the new line of 
creating a duty on the part of employers to compensate workmen” 
for accidental damage, irrespective of any fault on the part of their 
employers or their fellow servants. There is “no need to prove 
any negligence” of employers; “‘and the workman loses his right 
by nothing short of his own ‘serious and wilful misconduct’ being 
the cause of the accident.” * The act covers ‘“‘personal injury by 
accident arising out of and in the course of the employment.” 
The workman is not allowed full damages; his recovery being 
limited to partial compensation, which is generally proportioned 
to the wages he received. Upon a rough estimate he often receives 





ever, has ‘said: “If the law is to do anything in such cases, the sensible thing would 
be to divide the loss equally between the parties concerned.” He adds: ‘The com- 
mon law does not do this. The reasons no doubt are historical.” 15 Harv. L. Rev. 
335. He is here speaking of cases where losses have been incurred through pure acci- 
dent, 7. e., when neither party was in fault. The idea of dividing the loss where both 
are in fault has been adopted by many maritime courts. It should also be noticed 
that some modern judges are inclined to look, not merely at the interest of the im- 
mediate parties to a controversy, but also to consider the interest of the general public. 
Thus the modern doctrine—that fault is requisite to liability—has been upheld in 
certain cases on the ground that it is for the general interest of the community that 
traffic and building operations should be carried on; and that the imposition of abso- 
lute liability upon the actor would tend to discourage the doing of such acts. See 
Holmes, J., in Quinn v. Crimmings, 1898, 171 Mass. 255, 258. Doe, J.,in Brown v. 
Collins, 1873, 53 N. H. 442, 448, 450; Holmes on Common Law, pp. 94-96, as to the 
expediency of letting loss by accident lie where it falls. 

14 See condensed summary of exceptions; Prof. J. P. Hall, 19 Journal Pol. Econ. 
698-700; also Pollock, Essays in Jurisprudence, 119-120. 

18 See Pollock, Torts, 6 ed., 95, 104-105. 

16 This provision in the English acts of 1897 and 1906 has been substantially copied 
in many of the American statutes. But in the statutes of some American states, and 
in the U. S. Act. of May 30, 1908, the words “out of and” are omitted. As to the 
expediency of making this omission, compare Mr. Lowell, 3 Amer. Economic Review, 
189-190, and Prof. Bohlen, 25 Harv. L. REv. 546. 
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about half damages; and the statute is sometimes defended on the 
ground that it practically ‘divides the loss’”’ between the workman 
and his employer. The English Act of 1897 applied only to cer- 
tain specified occupations. But the later English Act of 1906 ex- 
tends, with comparatively trifling exceptions, to the workmen in 
“any” employment.!” 

Whence arose the movement for such revolutionary legislation? 

It is largely due to the introduction, in recent times, of new meth- 
ods of industry. The use of modern agencies, especially steam and 
electricity, led to great changes in the modes of manufacturing and 





17 The English statute, in terms, imposes upon the employer the burden of paying 
to the workman the compensation therein prescribed. It has, however, been said 
that, while the employer is thus made the primary paymaster, yet the burden can 
be, and is, shifted by him onto the shoulders of the consumer of the product. “The 
industry,” it is urged, ought to bear, in whole or in part, the loss inflicted upon the 
workman by accident in the course of manufacturing. It is asserted that this expense 
is an item in the cost of production, and should and will be added to the other items; 
thus enhancing the price demanded by the manufacturer of the consumer of the fin- 
ished product. 

But the question who is, or who ought to be, the ultimate paymaster (whether it 
should be the employer or the consumer) is not material here. We are assuming, for 
present purposes, that it is just that the workman should recover; and that the em- 
ployer should be made primarily liable. Our inquiry is, whether there are other 
persons, outside the class of employees, whose claim to recover is equal to that of the 
employees. Our question is, who should be allowed to recover as plaintiffs, rather 
than whether the employer, if held as defendant, is practically certain of reimburse- 
ment at the hands of the consumer. 

If the point were material here, doubts might be suggested as to whether expense 
incurred by the employer in paying workmen for accidents can always be passed on 
by him to the consumer, as an item in the cost of production. It is difficult to see 
how a payment by the master of a private household to a domestic servant (under 
the English Act of 1906) can be “‘passed on” to any other person. And in the case 
of payments by an employer to workmen for accidents in the course of manufactur- 
ing, the manufacturer may not always be able to obtain practical reimbursement from 
the consumer. As to luxuries, if the price asked is materially enhanced by such pay- 
ments, the consumer may sometimes prefer to deny himself and to refrain from pur- 
chasing. As to necessaries, he may sometimes choose to buy an inferior, but cheaper 
article (one of inferior grade). Between organized labor and organized capital, the 
unorganized consumer fares hard (see Prof. Mechem in 44 Am. Law Review, 
244); but there may be limits to his endurance. 

Furthermore: if the public adopt the view that the product of the industry ought 
to bear any part of the loss incurred by workmen through pure accident, the question 
will be raised, why should it not bear the whole loss; why not allow a damaged work- 
man (not himself in fault) to recover full compensation? Even if there are satis- 
factory answers to this question, it may be doubtful how far such answers would pre- 

vail with legislatures. 
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transportation. Workmen are now frequently employed in large 
masses, so that the personal supervision of the employer is no longer 
possible. The danger of serious harm to the workman in some 
modern undertakings was at first much greater than under the old 
forms of industry; and it was more difficult to prove fault on the 
part of the employer. It has been estimated that in about one 
half of the accidents to workmen it is impossible to prove fault on 
the part of any one. The accidents are not unfrequently due to 
dangers inherent in the method of work; and the damaging 
results may be viewed as “inevitable” in the broad sense of the 
term. 

The workmen of forty years ago did not usually claim that abso- 
lute liability, irrespective of fault, should be imposed on their em- 
ployers. As a general rule, they asked only to be relieved from the 
operation of three special defenses, by means of which employers 
often succeeded in defeating suits brought by workmen. The 
defenses thus objected to were: 

1. The doctrine known as “the fellow-servant rule,” or as ‘‘the 
common employment rule.” 

2. The doctrine known as “the voluntary assumption of risk.” 

3. The rule of “contributory negligence.” 

As to the first doctrine, “the grievance complained of on the 
part of the workmen was that, whereas an employer was liable to 
strangers for injury caused to them by the acts or defaults of his 
servants in the course of their employment, he was not liable to 
one servant for injury caused by the act or default of another.” 18 
This doctrine applied only to actions by workmen; and by it the 
workman was placed in a worse position than an outsider. Further- 
more, in applying it some courts gave a pretty broad construction 
to the terms ‘‘fellow-servant” and ‘‘common employment.” ?° 

The application of the doctrine of voluntary assumption of risk 
was not confined to actions by workmen against their employers; 
but it seems to have been applied in such actions more frequently 
and with more practical effect than in actions by other plaintiffs. 

The rule of contributory negligence was applied to actions by 





18 Pollock, Essays in Jurisprudence, 114. 

19 “Tt was the doctrine of ‘common employment,’ and the lengths to which the 
judges carried it, that first raised the discontent of the leaders of the trade unions.” 
Birrell, Lectures on the Law of Employers’ Liability, 33. 
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other persons as often and as effectively as it was to acticns by 
workmen. 

Suppose that the legislature, without enacting a Workmen’s 
Compensation Act, had expressly abolished all three of the above 
defenses so far as suits by workmen are concerned. What would 
the effect have been? The abolition of the first defense would have 
put the workman upon an equal footing with an outsider. As to 
the second and third defenses he would have been put in a better 
position than an outsider. The abolition of the defense of contribu- 
tory negligence, so far as workmen are concerned, would have had a 
far-reaching effect. Whether confining the abolition of this defense 
to suits by workmen only would not be an unjust discrimination 
in favor of that class, is an interesting question. We do not, how- 
ever, pause to discuss it; because we think that the doctrine of 
crear negligence, as applied to any or all plaintiffs (7. e., to 
plaintiffs in general), is a decadent doctrine, which will ultimately 
disappear from the law.”° 





20 The term “contributory negligence” should properly be applied only to those 
cases where the negligent acts of plaintiff and defendant each constituted a part of 
the legal cause; and not applied where the negligent conduct of one party was merely 
an antecedent condition and the negligent conduct of the other party was the entire 
legal cause. 

Under the common law rule in England, and in many of the United States, the 
plaintiff is barred if his negligence constitutes any part, however small, of the com- 
pound legal cause, although the defendant’s negligence may have constituted a much 
larger part. This drastic rule is extremely unpopular; and, if adhered to, is likely to 
lead to the entire abolition of the doctrine that a plaintiff’s contributory negligence 
bars his action. A very different rule prevails in the maritime courts of some nations. 
See 13 Law Quarterly Review, 17. In some countries, including the United States, 
and, until recently, England, in a case of collision between two ships, where the fault 
of each is part of the cause, the loss is equally divided. In some other countries, in 
such a case, the loss is divided proportionately to the respective faults of the two ves- 
sels; and this rule has now been virtually adopted by statute in England. “.. . the 
damage or loss shall be in proportion to the degree in which each vessel was in fault.” 
English Act of Dec. 16, 1911; 1 & 2 Geo. 5, chap. 57, § 1. If the latter rule had been 
generally adopted in common-law courts, the doctrine of contributory negligence 
would have been much less unpopular. But common-law judges might often hesi- 
tate to allow juries to make a division of loss on this basis. In the maritime courts 
of this country, where there is no jury, the judge might be willing to trust himself 
to make the division. 

Able counsel, in an argument before the United States Commission, contend that, 
where the sum recoverable under the Workmen’s Compensation Act is only about 
half the actual damage, the statute, in effect, divides the loss in the case of the work- 
man’s contributory negligence. They say: 

“Few now would venture to maintain the justice of regarding contributory negli- 
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All three of the above defenses are now practically abolished 
wherever the ordinary Workmen’s Compensation Act is in force. 
The continued existence of these common-law defenses is incom- 
patible with the rule of absolute liability imposed by the ‘‘com- 
pulsory”’ form of the Workmen’s Compensation Act. A clause 
of express abolition would generally be superfluous.” 

Forty years ago, depriving a culpable employer of these three 
defenses would probably have satisfied the demands of the great 
majority of workmen. But to-day they make the far more impor- 
tant request that an employer should be made absolutely liable to 
them, even though he is entirely free from blame. And the passage 
of a Workmen’s Compensation Act is a virtual granting of this 
request, so far as relates to industries within its scope. 

Some comments upon, or descriptions of, this kind of legislation, 
if such comments are viewed as disconnected statements, might 
seem to ignore the basic theory of the legislation and also the in- 





gence as a complete defense. This doctrine the civil and admiralty laws always have 
rejected. But simply to abolish the rule or contributory negligence and to make the 
employer liable for full damages just as if there has been no contributory negligence 
would not correct its injustice; it would merely shift the injustice from the servant 
onto the master. The compensation law solves this problem simply and justly by 
treating the cause of the injury as it is, namely, a joint fault, and dividing the loss 
accordingly, the employer paying his share in ‘compensation.’” 2 Report, United 
States Commission, 637. 

But the learned counsel here assume that the cause of the injury is “a joint fault”’; 
whereas the statute compels the employer to make partial compensation, even though 
he were in no fault whatever. And a workman may (under the English Act of 1897) 
recover against a faultless employer, even though the workman himself were negli- 
gent and his negligence contributed to cause the damage, unless his negligence 
amounted to “serious and wilful misconduct.” This is very different from the case 
where the maritime law divides the loss between two parties both of whom are in fault. 

21 Under the ordinary Workmen’s Compensation Act, fault on the employer’s part 
“is no longer an element of the employee’s right of action. This change necessarily 
and logically carries with it the abrogation of the ‘fellow-servant’ doctrine, the ‘con- 
tributory-negligence’ rule, and the law relating to the employee’s assumption of 
risks.” Werner, J., in Ives v. South Buffalo R. Co., 1911, 201 N. Y. 271, p. 288. 

Mr. Birrell, after speaking of the provision in the English Act of 1897 as to serious 
and wilful misconduct, says: “But for this exception, negligence”’ (7. e., in cases fall- 
ing within the limits of the act) “has disappeared, taking with her common employ- 
ment, contributory negligence, and volenti non fit injuria.” Birrell on Employers’ 
Liability, 89. 

The defense of contributory negligence, if not actually abolished, has been so 
vastly modified in most of the Workmen Compensation Acts, “that it is of very little 
practical value to the employer.” 6 Maine Law Review, 286. 
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consistency between that theory and the fundamental principle 
of the modern common law of torts. 

It is sometimes alleged that a Workman’s Compensation Act 
does not make any change in the law of torts. Eminent jurists 
have said that “in strictness it stands outside the law of torts 
altogether”; that it “is a law of compulsory insurance, and quite 
beyond the region of actionable wrongs”; that it creates (or, in 
effect, is) “‘a statutory term of the contract of service’; and that 
the liability thus created is “quasi-contractual” rather than “de- 
lictal.” * Again it is said: “It is not a regulation of any sub- 
stantive duty, nor does it change the substantive law or the duty 
of the employer in any way. It is exclusively an economic read- 
justment of the burdens of industrial accident.” It is “idle to try 
to borrow tort analogies, either for or against this legislation.” 
This legislation is ‘‘not founded on tort, but is founded on the sup- 
posed economic shift of a burden from shoulders which are be- 
lieved to be unable to bear it, to the employer, who is supposed to 
be better able to bear it and to be able to get back that cost from 
the public.” * ‘Such ‘compensation’ is not ‘damages’ nor meant 
in principle to be half damages. Neither is it based upon the idea 
of tort, or meant to be a reparation for a wrong. In principle it 
is the payment of the employer’s share of a common loss in a com- 
mon undertaking. It has, therefore, none of the injustice of the 
fictions of our law by which an employer without real fault is often 
held liable in full damages just as though he had done a wrong.” * 
It has also been contended that the statute is a legislative exercise 
of the taxing power, and not of the general police power; that it 
is not concerned with the adjustment of private duties or actionable 
wrongs, but is rather the imposition of an occupation tax upon 
employers in certain kinds of business; the sums levied constitut- 
ing a fund for the relief of workmen who have been harmed in the 
conduct of the business.” 

But, notwithstanding these modes of characterizing this kind of 





2 See Salmond on Torts, 1 ed., 99; Pollock, Torts, 6 ed., 105. 

23 Mr. Reath, vol. 2, Report of U. S. Commission 122, 127. 

*% Messrs. F. L. Stetson et als, 2 Report United States Commission, 438. 

2% See Cunningham v. Northwestern, etc. Co., 1911, 44 Mont. 180, 209, 213; Mr. 
Alpheus H. Snow, in 59 Univ. Pa. Law Review, 287, 288, 291, 293-297; Mr. J. H. 
Boyd, in 10 Michigan Law Review, 438-439, and 1 Boyd on Workmen’s Compensa- 
tion, §§ 67, 70, 75, 83, 87, 88, or. 
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legislation, two stubborn facts remain. First: the statute imposes 
upon an employer a duty of compensation, which did not exist 
under the modern common law of torts. Second: the theory under- 
lying the statute, its basic principle, is in direct conflict with the 
fundamental doctrine of the modern common law of torts. The 
statute shows “‘a distinct revulsion from the conception that fault 
is essential to liability.” It is “‘a distinct reversion to the earlier 
conceptions that he who causes harm, however innocently, is, as 
its author, bound to make it good.” * This legislation ‘‘has taken 
a wholly new departure as regards the cases within it.” *” The 
magnitude of the change thus effected and its radical nature have 
been recognized by many jurists. 


“The time-honored principles of the law of torts have been cast 
aside, a wider rule of responsibility has been framed, and no man can 
now say what will be the ultimate effects of the new doctrine.” *8 

“The Workmen’s Compensation Act (1897) marks the commence- 
ment of a new era in the history of our jurisprudence in relation to 
liability for personal injuries.”’”® 

“The Workmen’s Compensation Act of 1897 was based upon, and 
introduced, a new and somewhat startling principle.’’* 

“. . The Workmen’s Compensation Act, 1897, introduced a new 
principle into English law.” * 

“In 1897, however, legislation took a completely new turn. The 
Workmen’s Compensation Act of that year (60 & 61 Vict., ch. 37) 
introduced into the law the new principle that an employer must, 
subject to certain limitations, insure his workmen against the risks 
of their employment. . . . The law, lastly, secures for one class of 
the community an advantage, as regards insurance against accidents, 
which other classes can obtain only at their own expense. . . . The 
rights of workmen in regard to compensation for accidents have be- 
come a matter not of contract, but of status.” 

“. . . There suddenly arises from all sides an apparently just 
claim that a common-law system of rules, which has occupied more 





% See language of Professor Bohlen, not used in reference to this legislation. 5 
Univ. Pa. Law Rev. 452. 

27 Pollock, Torts, 6 ed., 95. 

28 P. B. Mignault, 44 Am. Law Rev. 7109, p. 735. 

29 Minton-Senhouse on Accidents to Workmen, 2 ed., 109. 

30 Ruegg, on Employers’ Liability and Workmen’s Compensation, 8 ed., 263. 

31 Beven on Employers’ Liability and Workmen’s C~™pensation, 4 ed., 345. 

% Dicey, Law and Public Opinion in England, 281-283. 
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than three hundred years in building up, is ethically bad and economi- 
cally unsound, should be thrown into the scrap-heap with other worn- 
out machinery, and there should be substituted a new system based 
on wholly different principles unknown to the common or any other 
law until about twenty-five years ago.”® 

“|. . the principle underlying the act imports into British law 
the novel doctrine that an employer of labor, apart from personal or 
constructive negligence, is a compulsory insurer, against accident, of the 
workmen employed by him. . . .”* 

“Tt has been said of the act that it has introduced a novel prin- 
ciple; but I consider that a misleading euphemism. So far from in- 
troducing a principle it has constituted a most unscientific departure 
from all the principles which make up and should make up the law 
of contract and tort. . . . I believe the contradictoriness of the 
legal conception has in a considerable degree contributed to the 
groping about of the judiciary in its efforts at defining and circum- 
scribing the practical scope of the measure.”* 


In external form, there are some wide differences among the 
various Workmen’s Compensation Acts which have been proposed 
or enacted in the United States. But none of these differences in 
any way affect our contentions, that the ultimate result brought 
about by each and all of these Acts is, in a large number of cases, 
utterly incongruous with the results which would be reached under 
the modern common law of torts, and that these Acts are all alike 
based on a theory entirely inconsistent with the modern common 
law. 

There are differences as to the mode of payment. Sometimes 
it may be provided, as in the English statutes of 1897 and 1906, 
that the statutory compensation shall be payable directly by the 
employer to the workman. Sometimes the employer may be re- 
quired to make periodical payments to an insurance fund (to be 
administered by the state or by a company); and it is provided 
that a damaged workman shall be paid out of the fund so consti- 
tuted. The present tendency of legislation is to adopt a system of 





% Frank S. Streeter, of the New Hampshire Bar; Proceedings of the Maine State 
Bar Association, A. D. 1910-191, p. 33. 

4 Clerk v. Lindsell, Torts, 4 ed., 98. 

% Julius Hirschfeld, 13 Journal of the Society of Comparative Legislation, 1109, 
October, 1912. 
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insurance, instead of payment by the employer directly to the 
workman.” 

Again, the statute may, in form, be “compulsory” or “elective.” 
A so-called ‘‘compulsory”’ statute is one which, like the English 
Acts of 1897 and 1906, “will go into operation irrespective of the 
consent of the employers and employees covered by it.” *” 

A so-called ‘‘elective” or ‘‘optional” statute is one which, by 
the terms, permits either employer or workman to accept or reject 
it; and which takes effect as to either party only in case of accept- 
ance, actual or presumed.*® 

“Where elective laws have been adopted, generally provisions 
are inserted for the purpose of coercing an acceptance of the 
law * * *” 8 For example, it may be provided that, if an employer 
does not accept the statute, then, if sued at common law, he shall 
not be allowed to set up the three usual common-law defenses, 
known as “‘the fellow-servant rule,” “the voluntary assumption of 
risk,”’ and “contributory negligence”; and, on the other hand, 
if the employer accepts the statute and the workman does not ac- 
cept it, then a suit brought by the workman at common law shall 
be subject to the above defenses. It is obvious that the statute is 
thus “made elective in form only to escape a fancied constitutional 
difficulty,” and not because the legislature doubts the wisdom or 
justice of the result which would be reached under a “compul- 
sory” law.” 





3 As to Workmen’s Compensation Acts enacted by various governments: ‘Many 
of these are on the basis of insurance, but in none is the right to compensation con- 
fined to cases where the injury was owing to the fault of the employer.”’ 36 Reports 
American Bar Association, A. D. 1911, page 936. 

87 Vol. 1, Report of United States Employers’ Liability and Workmen’s Compen- 
sation Commission, p. 60. 

The Arizona Act of June 8, 1912, chap. 14, §§ 2 and 4, is compulsory as to employ- 
ers, but elective as to workmen. This distinction is in accord with the express re- 
quirement of the Constitution of Arizona, art. XVIII, § 8. 

A compulsory act which purports to apply only to certain occupations, may con- 
tain a provision whereby employers and employees in other occupations may, by 
agreement,“‘accept and adopt the provisions of this act.’’ See Arizona Act, § 15. 

38 For instances of statutes which are practically compulsory as to public employers, 
but elective as to private employers and their workmen, see Michigan Act of March 20, 
1912, Part I, § 5, pars. 1 and 2; Wisconsin Act of May 3, 1911, chap. 50, §§ 2394-95, 
pars. 1 and 2. Report of Massachusetts Commission, A. D. 1912, pp. 84, I. 

39 y Report United States Commission, 61. 

40 See 1 Report United States Commission, 61. 
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A great majority of the statutes now in force are “elective” in 
form. It is believed that the Acts of Arizona, Ohio, and Washing- 
ton (and the New York Act of December, 1913) are the only existing 
state statutes which are compulsory as to private employers. And 
the Arizona act, while compulsory as to employers, is “elective” as 
to workmen. See Arizona Act of June 8, 1912, chap. 14, §§ 2, 4. 

The “elective” form of legislation has been severely criticized.” 
And it has been doubted whether constitutional objections, if 
otherwise tenable, can be removed by adopting this optional form 
of legislation. 

But such criticisms and objections do not affect our present dis- 
cussion. The point to be made here is: that all these various forms 
of legislation (a direct payment by employer to workman, or pay- 
ment through an insurance fund; a “‘compulsory”’ statute, or an 
“elective” statute) are all alike intended to bring about one and 
the same ultimate result; and are all alike based upon one and the 
same general theory. They are all intended to accomplish a result 
entirely incongruous with that which would be reached under the 





41 The Nevada Act of 1911 was a compulsory statute, and applied only to employers 
in alleged extra-hazardous occupations. The Nevada Act of 1913 is elective, and ap- 
plies to employments in general. The Ohio Act of 1911 was elective. In 1912 Ohio 
adopted a constitutional amendment (see 34 Ohio State Bar Association, pp. 63, 64) 
which authorized the legislature to compel employers to contribute to a State Insur- 
ance Fund. The Ohio Act of 1913 compels such contribution. See Mr. Yaple’s state- 
ment of the differences between the two acts; 34 Ohio Bar Association, 64-68. “In 
1910 the state of New York passed two laws relating to compensation for injured 
employees. One of these,” (chap. 352) “was elective and applied to all employers 
of labor. It is still in force in New York. . . . The other” (chap. 674) “was a com- 
pulsory law applying only to certain hazardous industries.” In 1911, the latter act 
was held unconstitutional. 201 N. Y. 171. See Report of Massachusetts Commis- 
sion on Compensation for Industrial Accidents, pp. 77, 88. 

In November, 1913, a constitutional amendment, printed in note 3 anie, was 
adopted in New York. The daily newspapers of Dec. 13, 1913, announced the 
passage of a Compulsory W. C. Act, by both branches of the New York 
Legislature, on Dec. 12, 1913. 

# It has been styled ‘“‘pseudo-elective.” It has been asserted that “such a law is 
fundamentally unsound.” 1 Report U. S. Commission, 61. “It is conceded to be a 
piece of legislative trickery.” Prof. Freund, 6 Illinois Law Review, 443. It has been 
called ‘‘a plan elective on the face of it, but not elective in fact;” “. . . optional in 
name, but coercive in substance.” Prof. Freund in 2 Report U. S. Commission, 52, 
53- 

% See Prof. Freund, in 6 Illinois Law Review, 441, and in 2 Report U. S. Commis- 
sion, 267; 2 Amer. Labor Legislation Review, 51-55. But see Holmes, J., in Assaria 
State Bank »v. Dolley, 1911, 219 U.S. 121, p. 127. 
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modern common law of torts. And they are all alike based upon 
a theory (that fault is not requisite to liability) which is utterly 
inconsistent with the fundamental principle of the modern com- 
mon law of torts.“ 

Hence, in discussing the inconsistency between Workmen’s 
Compensation Acts and the modern common law of torts, we shall 
hereafter make no distinction between the various forms of legis- 
lation above described. For our present purpose, one difference 
only among these statutes demands special attention; and that 
relates to the various kinds of occupation to which the different 
statutes apply. And it will be found that any difference in this 
respect does not depend upon whether the mode of payment is 
direct or indirect, or whether the statute is “compulsory” or 
“elective.” | 

“Statutory law need not profess to be consistent with itself, or 
with the theory adopted by judicial decisions.” “ All statutes 
which are not merely declaratory are “amendments” of existing 
law, either existing common law or existing statutory law. The 
intention of the legislature is either to supplement or reverse exist- 
ing law. In many cases the fact that the legislature has enacted a 
statute inconsistent with the common law affords no sufficient 
ground for asking a court (or a legislature) to reverse an established 
common-law doctrine as to cases not falling within the statute. 
But there may be strong reasons for such action by courts or legis- 
latures in the following instances: 

(1) Where a statute of large application proceeds on a theory 
in direct conflict with the common-law theory on a fundamental 
point; in other words, where the enactment of the statute can be 
justified only in the view that the common-law theory is indefen- 
sible in principle. 





“4 “|. . The elective system does recognize the fundamental principle upon which 
all workmen’s compensation rests, of payment for accidents that occur without fault 
of the injured.” Mr. H. H. Smith, 10 Michigan Law Review, 289. 

“Legislation of this character must be justified upon the ground that to make the 
employer liable irrespective of fault is in accordance with sound public policy. In 
other words, the common-law system of liability for fault no longer subserves en- 
lightened policy which, under modern industrial conditions, should regard the fact 
of injury and not the question of fault as being the test of the employee’s right and 
the employer’s liability. To provide, however, for an election between the old liability 
and the new is in reality to place two diverse principles at the foundation of the law.” 
1 Report United States Commission, 63. 4 Holmes on the Common Law, 63. 





SEQUEL TO WORKMEN’S COMPENSATION ACTS. 251 


(2) Where a statute covers a large class of cases, but does not 
apply to other large classes of cases which, both from the stand- 
point of principle and from the standpoint of expediency, rest on 
the same ground. . 

In (1) the enactment is strong evidence of prevailing public 
opinion that the common-law doctrine is unjust. In (2) if the 
common law is not further altered, a large class of persons will, 
under the statute, enjoy rights and privileges which are not en- 
joyable by other large classes of persons who, on principle, have an 
equal claim to such enjoyment.* 


If the fundamental general principle of the modern common 
law of torts (that fault is requisite to liability) is intrinsically right 
or expedient, is there sufficient reason why the legislature should 
make the workmen’s case an exception to this general principle? 
On the other hand, if this statutory rule as to workmen is intrin- 
sically just or expedient, is there sufficient reason for confining the 
benefit to workmen alone; is there sufficient reason for refusing to 
make this statutory rule the test of the right of recovery on the 
part of persons other than workmen when they suffer hurt without 
the fault of either party? 

Can the statutory discrimination in favor of workmen be sup- 
ported by considerations of justice or expediency, which are ap- 
plicable to workmen and not equally applicable to some other 
classes of persons? 

Or, can the statute, although seemingly in conflict with the 
fundamental principle of the modern common law of torts, be 
defended as falling within certain well-recognized exceptions to 
that principle; exceptions which have been fully established at 
common law? Is the statutory rule a logical extension or applica- 
tion of one of these exceptional doctrines, or can it be deemed 
analogous to one of these exceptional doctrines (i. e., will reason- 
ing by analogy from one of these doctrines furnish support for the 
principle of the statute)? * 





4 See Lord Hobhouse, in Smart v. Smart, L. R. (1892) Appeal Cases, 425, 434, 435, 
436. 

47 The view that the basic principle of the Workmen’s Compensation Act is merely 
a logical extension, or a liberal application, of established legal doctrines, does not 
seem to have occurred to some of the authors and lawyers, whose utterances are 
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As to considerations of justice and expediency urged in support 
of the statute. 

It is argued that a part (at least) of the damage, happening to 
workmen in a business without fault on the part of any one, should 
be borne by the owner of the business, because the latter initiated 
the undertaking with a view to his own benefit, and because he will 
reap the net profit of the business if any should accrue. Indeed 
the assumption sometimes seems to be that the owner is to get all 
the benefits of the business, and that hence it would not be unjust 
to require him to bear all the risks encountered by the workmen 
and to make full compensation for the entire damage suffered by 
the workmen. The incorrectness of this assumption has been 
pointed out by Professor Mechem. The owner, or master, ‘in 
no proper sense gets all the benefits of the business.” Ordinarily 
the master is not the only one who receives benefit. ‘Being em- 
ployed may be just as great a benefit to the servant as the employ- 
ment of him may be to his master.”” The employee generally takes 
none of the risks of the ultimate pecuniary success of the business. 
He usually “gets his pay, whether the business be successful or 
unsuccessful.” “* But waiving these objections, and assuming that 
the workman may justly claim that the owner should be liable to 
partly compensate him for harm due to pure accident (non-culpable 
conduct) in carrying on the business, why has not an outsider (a 
member of the outside public, not participating in carrying on the 
undertaking) a claim for compensation, at least equal in justice 
to that of the workman, when he (the outsider) is damaged by 
pure accident in carrying on the undertaking? *° 

The employee is himself a part of the undertaking. He has, 
in one sense, voluntarily participated in it; and is deriving bene- 
fit from it. Whereas outsiders have nothing to do with the under- 





quoted ante, pp. 246, 247. They regarded such legislation as introducing “a new 
principle;” as taking ‘“‘a wholly new departure.” 

48 See Prof. Mechem, 44 Amer. Law Rev., 241-242, 227. 

49 Take the example, given earlier in this discussion, of the collision on the high- 
way of a trolley car and a wagon; whereby, without fault on the part of any one, 
damage is sustained by three persons; viz., the motorman, the driver of the wagon, 
and a paying passenger in the car. The motorman, under the statute, recovers partial 
compensation from his employer, the owner of the trolley line. The wagon driver 
and the passenger would generally have no right of recovery. But why is not their 
claim equal in justice to that of the motorman? 
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taking. Frequently they “are exposed, without any choice on 
their side, to more or less risk of injury arising from what is done 
in the conduct of it by the owner or his servants.” An outsider 
is not a participant in the business and ‘derives no direct benefit 
from its carrying on.” *° 

Why single out workmen employed in the undertaking and con- 
stitute them a specially protected class, while overlooking other 
persons whose claim stands on at least equal ground? 

Mr. Asquith has been quoted as laying down the following 
proposition: 

‘Where a person, on his own responsibility and for his own profit, 
sets in motion agencies which create risk for others, he ought to 
be civilly responsible for the consequences of what he does.” * 

“Civilly responsible” to whom? Responsible only to workmen 
who have participated in the activities (the undertaking thus set 
in motion): or responsible also to members of the outside public 
who have not participated in the undertaking nor derived any 
direct benefit from it, but who have been exposed to risk by the 
carrying on of the business? If responsible to any one, why not 
responsible to all persons as to whom the agencies set in motion 
“create risk’? 

If it is just to grant partial compensation to a workman in the 
undertaking and also to an outsider, why may not the claim of a 
paying customer of the business, who is damaged without fault on 
the part of any one (e. g., a paying passenger in a trolley car) stand 
on at least equally strong ground? The fares paid by passengers 
to the common carrier in the trolley business constitute the fund 
out of which the motorman is compensated. The objection may, 
perhaps, be raised that the passenger, when entering into a con- 
tractual relation with the carrier, could have stipulated for com- 





50 See Pollock’s Essays in Jurisprudence, 131-132; Prof. Mechem, 44 Amer. Law 
Rev. 228, 227. 

5t This is understood to apply to a case where there is no negligence. 

8 As to the requirement . . .“ and for his own profit.” 

If this is used as meaning “for his own pecuniary advantage,” it may be asked, 
why is there not just as much reason for liability when the defendant’s purpose is to 
promote his own health or pleasure? 

Sometimes the purpose of obtaining pecuniary profit may tend to justify conduct 
which would otherwise make defendant liable. For example, acts done by defendant 
on his own land, occasioning some damage to neighboring land, may, in some cases, 
be justified if done for the purpose of making beneficial use of defendant’s real estate. 
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pensation in case of pure accident. But it is matter of common 
knowledge, and fully recognized by the courts, that passengers do 
not stand upon an equality with common carriers as to arrang- 
ing the terms of the contract of carriage.* The same argument — 
that the party could have stipulated for compensation — was 
formerly used to justify the doctrine that the workman who did 
not so stipulate assumed the inherent risk of the undertaking. The 
answer that finally prevailed against this argument was, that the 
workman did not stand upon an equality with the employer in 
settling the terms of the contract of employment. The same answer 
applies to the relation of the passenger with the common carrier. 


It has been asserted that the principle underlying the Workmen’s 
Compensation Act is merely a logical extension of the doctrine as 
to a master’s liability for the tort of his servant: a doctrine often 
spoken of as the rule of respondeat superior. By that rule, a master 
is liable to strangers for damage done to them by the tortious con- 
duct of his servant while acting in the course of his employment; 
although the master was in no fault as to the selection of the ser- 
vant, or as to the orders given to him. The master may sometimes 
be liable, not only for an act which he did not direct, but even for 
an act which he had positively forbidden.” 

Mr. Birrell says: ‘‘Respondeat superior is a dogma which holds 
in its arms the new dogma of the new Bill.” © 

Professor Freund says: “The liability of the employer irre- 
spective of his fault is finally analogous to the general principle 
of the liability of the master for the acts of his servant.” °” 

Here are two distinct propositions. (1) That the owner of a 
business, who is personally free from blame, is liable for damage 
caused by the tort of his servant in the conduct of his business. 
(2) That an owner is liable for damage happening in the conduct 





53 See Prof. Bohlen, 20 Harv. L. REV. 23-24. 

54 In these days cf Labor Unions and collective bargaining, the assumption that 
the workman does not stand on an equality with the employer may no longer be justi- 
fied in all cases. But outsiders and paying passengers are not, as yet, “organized.” 

55 See Pollock, Essays on Jurisprudence, 114, 115; Pollock, Torts, 6 ed., 75, 77; 
Salmond, Torts, 1 ed., 78, 83; Salmond, Jurisprudence, Ed. of 1902, 466-468; Bur- 
dick, Torts, 2 ed., 130-132. 

% Birrell’s Lectures on the Law of Employers’ Liability, p. 77. 

57 6 Illinois Law Rev. 435-436. 2 Am. Labor Legislation Review, 47. 
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of his business without fault on the part of any one; neither the 
fault of himself or of his servant or of any third person. The im- 
plication of Mr. Birrell and Professor Freund seems to be that it 
is only a short step from proposition 1 to proposition 2. But, 
instead of there being only a short step from one of these propo- 
sitions to the other, we should say (borrowing language used by 
Lorp HERSCHELL in another connection) that there is a chasm 
between them. 

In the first case, there is fault; although the owner is not per- 
sonally culpable. In the second case, there is no fault whatever. 
Because the law holds an owner responsible for harm due to faults 
committed by his servants in the conduct of his business, it does 
not follow that the law should also hold him responsible for harm 
happening without any fault at all on the part of any person what- 
ever. In the first case an existing fault of his subordinate is, whether 
justly or unjustly, imputed to the owner. In the second case there 
is no fault of any one to be imputed to him. 

It is said by Professor Freund that the principle respondeat 
superior is “a principle of liability without fault.” This is true 
to the extent that, by this principle, liability is imposed when 
there is no personal fault on the part of the “superior.” But 
this is done only when there is fault on the part of the “inferior.” 
It is not a principle of liability without fault on the part of any one. 
There may be “vicarious liability,” for the torts of others, but not 
for the innocent (non-culpable) acts of others. 

Again, Professor Freund seems to think that there is no valid 
distinction between the abrogation of the fellow-servant doctrine 
and the adoption of the rule of absolute liability maintained in the 
Workmen’s Compensation Act. But the abolition of the fellow- 
servant rule makes the master liable to Servant No. 1 only when 
he has suffered by the fault of Servant No. 2. It does not have the 
effect of making the master liable for harm caused to Servant 
No. 1 by the non-culpable conduct of Servant No. 2. The aboli- 
tion of the fellow-servant doctrine is not based on the theory that 





58 “Could a husband or master be held liable under the common law when the 
wife or servant had been guilty of no wrong? Would the common law have denied 
to the husband or master the right to prove that no tort had been committed by the 
wife or servant?” Werner, J., in Ives v. South Buffalo R. R., 1911, 201 N. Y. 271, 
Pp. 311. 
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a master ought to be liable to a servant for harm suffered by 
pure accident, without fault on the part of any one. Such 
abolition is not an extension of the rule respondeat superior, 
but is the removal (repudiation) of an illogical exception to that 
rule.*® 

In this connection Professor Freund quotes Senator Suther- 
land’s terse statement: “‘. . . In the one case the master is held 
responsible for the fault of the dangerous agent, and in the other 
for the fault of the dangerous agency.” The fallacy here consists 
in using the word “fault” as if it meant the same thing in both 
clauses, when in reality it is used in two different significations. 
“Fault of the dangerous agent’’ means personal fault on the part 
of the agent, conduct morally blameworthy. ‘Fault of the danger- 
ous agency” can here mean nothing more than risk inherent to the 
business. A machine cannot be “in fault” in the same sense as a 
man. 

Moreover, the rule of respondeat superior can hardly furnish 
ground from which to reason by analogy. The rule, in its present 
strong terms, was not firmly established in the common law until 
comparatively modern times. Its intrinsic justice has been ques- 
tioned in our own day by high authority. It is, in itself, an excep- 
tion to the general modern doctrine of the common law — that 
there is no liability in tort in the absence of fault. The respondeat 
superior rule, though exceptional, is no doubt firmly established, 
and not likely to be overthrown. But it is admittedly a harsh 
doctrine; and it is doubtful whether the arguments in its favor 
would have prevailed, if servants in general had had the pecuniary 





59 An eminent judge said, that the settled rule making a master, who was in no 
fault, liable to a stranger for the tort of his servant is intrinsically erroneous. But 
he also said that, if this rule is to be adhered to, then the rule that a master is not 
liable to one of his servants for harm done to him by the fault of a fellow-servant 
cannot be justified. It would be “a bad exception to a bad law.” Testimony of Sir 
W. B. Brett, afterwards Lord Esher, before Select Committee of House of Commons, 
on Employers’ Liability for Injuries to their Servants, Report of Committee printed 
in 1877, p. 115, interrogatory 1920, pp. 118-119, interrogatory 1931. 

60 It may be added that here the word “dangerous” is ambiguous. If “dangerous 
agency” means that the danger is so great that the use or business is extra-hazardous, 
then it might be held that the owner carries on the use or business at his peril. If, 
however, it means only that there is some risk of harm but not enough to make the 
use extra-hazardous, then the owner is not liable in the absence of fault on the part 
of himself or his servants. 
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ability of their employers." It is not a doctrine to be extended by 
analogy. 

Here reference may be made to a “halfway” doctrine of the mari- 
time law in favor of seamen. It originated with maritime courts; 
but has been recognized by common-law courts.” So far as it 
goes, it ignores the theory of implied assumption of risk. If a 
seaman is taken sick or is hurt while in the service of the vessel, the 
ship is held for the expense of his care and cure, irrespective of 
fault on the part of those controlling the vessel. The ship is noi, 
however, bound to compensate the sailor for his suffering nor for 
his ‘“‘permanent loss of earning capacity.” (This is a statement of 
the general outlines of the doctrine, without adverting to some 
points as to which there is a difference of opinion.) 

Professor Freund relies on the ‘‘analogy”’ of this doctrine of the 
maritime law as to seamen in order to justify the principle of the 
Workmen’s Compensation legislation, which practically reverses 
the rule of the common law as to employees in land industries. 
He says: 


“We must remember that the law which ruled the most hazardous 
trade of earlier ages —that of the mariner — the common-maritime 
law, established the duty of relief after an accident, at least to some 
extent, and had the risk of industrial accident during the formative 
stages of the common law been as common and urgent on land as it was 
at sea, or as it is in many industries to-day, it is safe to say that the 
common law without legislation would have developed a similar lia- 
bility. That the liability is now proposed to be extended beyond the 
period of actual sickness through the period of disability, or, in case of 
death, to the relief of dependents, constitutes a difference of degree 
and not of kind; the principle of liability is the same.” ® 


Eighty years ago, the same argument from analogy was made be- 
fore Judge Story; but for the purpose of bringing about an opposite 
result. The aim of counsel was not to induce courts (or legislatures) 
to reverse the common-law rule and adopt the maritime rule, but to 





6t See Pollock, Essays in Jurisprudence, 118; Salmond, Jurisprudence, ed. 1902, 
468. 

& See, for instance, Scarff v. Metcalf, 1887, 107 N. Y. 211; Holt ». Cummings, 1883, 
102 Pa, St. 212. 

8 Prof. Freund, 2 Report of United States Commission, p. 263, and p. 260; also 
6 Illinois Law Review, 435; 2 Amer. Labor Legislation Review, 46-47. 
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induce the maritime courts to reject the maritime rule and adopt 
the common-law rule. In a controversy as to the liability of a ship 
owner for the expense of curing a seaman, it would appear that 
counsel for the ship owner stated the common-law rule — that a 
workman employed in a factory on land, if hurt by pure accident, 
would have no remedy against his employer; — and that they then 
contended that the analogy of the common-law rule as to land 
workmen should be applied to seamen, and that thus the maritime 
law should be made to conform to the common law. 

But Judge Story, in effect, denied that there was a strong analogy 
between the cases of workmen on land and seamen on vessels; or 
between common law and maritime law as to this and kindred 
subjects. 

Story, J., 1 Sumner, pp. 199, 200, said: 


“Tt has been suggested, that a seaman at home cannot be entitled 
to any claim against the owners of the ship for injuries received in the 
ship’s service, any more than a mechanic or manufacturer at home for 
like injuries in the service of his employer. If the maritime law were 
the same in all respects with the common law, and if the rights and 
duties of seamen were measured in the same manner, as those of me- 
chanics and manufacturers at home, doubtless the cases would furnish 
a strong analogy. But the truth is, that the maritime law furnishes 
entirely different doctrines upon this, as well as many other subjects, 
from the common law. Seamen are in some sort co-adventurers upon 
the voyage; and lose their wages upon casualties, which do not effect 
artisans at home. They share the fate of the ship in cases of shipwreck 
and capture. They are liable to different rules of discipline and suffer- 
ings from landsmen. The policy of the maritime law, for great, and 
wise, and benevolent purposes, has built up peculiar rights, privileges, 
duties, and liabilities in the sea service, which do not belong to home 
pursuits. The law of the ocean may be said in some sort to be a univer- 
sal law, gathering up and binding together what is deemed most useful 
for the general intercourse, and navigation, and trade of all nations. 
Who ever heard of salvage being allowed for saving property on land? 
Who ever heard of any civilized nation, which denied it for salvage ser- 
vices at sea, or on the sea-coast? It is impossible, therefore, with any 





“ The seaman’s feet were frozen while in the ship’s boat in the service of the ship, 
at the home port, before he was discharged from the ship on the return voyage. He 
was held entitled to recover from the owners of the ship compensation for the expense 
incurred in his cure. Reed v. Canfield, 1832, 1 Sumner (U. S.) 195. 
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degree of security, to reason from the doctrines of the mere municipal 
code in relation to purely home pursuits, to those more enlarged prin- 
ciples, which guide and control the administration of the maritime 
law.” 


There is another consideration in support of Judge Story’s view. 
In the great majority of sailor cases of sickness or accident, the 
disease developed, or, the accident occurred, while the vessel was 
at sea, where no assistance was obtainable except from those in 
control of the vessel. The urgent necessity of the case is frequently 
so great that to deny the obligation on the part of the vessel is 
equivalent to denying any relief whatever. And so if the accident 
occurred during an outward voyage, it is a practical denial of relief, 
if, upon arriving at a foreign port, a sick or wounded sailor ‘‘can be 
turned ‘adrift in strange lands without adequate provision.” It is 
true that the maritime rule has been held to go far enough to make 
the ship liable for the expenses of cure where the accident took 
place while the ship was in the home port, and when itsoccurrence 
was not due to a peril of the sea. But one cannot help supposing 
that the fact that a large majority of accidents take place during 
the voyage, and the peculiar and urgent necessity for obtaining 
immediate assistance in such cases, were among the most promi- 
nent considerations which induced maritime courts to establish 
the general rule. 


Jeremiah Smith. 
CAMBRIDGE, Mass. 
[To be concluded.] 





% See Holt v. Cummings, 1883, 102 Pa. St. 212. 
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SUGGESTIONS FROM LAW SCHOOL GRADUATES 
AS TO WHERE AND HOW TO BEGIN 
PRACTICE. 


HE student about to graduate from law school is as a general 
rule very much at sea as to where and how he shall begin 
practice. He faces such questions as these: In what part of the 
country shall he settle? in a large city or in a small one? Shall he 
begin practice independently or with some firm? What may he 
expect to earn? 

It was thought that it would aid or at least prove interesting to 
students trying to solve such questions if the experiences and sug- 
gestions of former graduates could be obtained. To this end a 
list of questions was sent out in 1912 by the Secretary of the 
Harvard Law School to all graduates of the preceding ten years. 
The more important of the questions asked were the following: 
1. ‘What (as nearly as you can estimate it) have been your net 
earnings from law each year since graduation?” 2. “Have you 
any suggestions to offer to students about to graduate that might 
be helpful to them in deciding where to locate and under what con- . 
ditions to begin practice?” 

It was hoped that by tabulating the answers to the salary ques- 
tion in such a way as to show the earnings in various sections of the 
country some light might be thrown upon their relative advantages. 
The value of such a tabulation was not, however, as great as had 
been hoped owing to the small proportion of answers received. 
Out of the 1692 men questioned only 817, or about one half, an- 
swered the salary question. Of these 817 answers 123 could not 
be tabulated either because the men, instead of giving their earn- 
ings for each year, simply gave a lump sum for the whole period 
that they had been out, or because they merely described their 
earnings by some such adjective as “‘satisfactory,” “sufficient,” 
“little enough.” Consequently the statistics are based upon only 
694 answers or about 41 per cent of the men questioned. Under the 
circumstances one might naturally doubt whether the figures were 
fairly representative of the earnings of all the graduates. It might 
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for instance be supposed that perhaps the reason that the other 
59 per cent did not answer was because their earnings were so small 
as to make them take the attitude of “the less said about them the 
better.” If this supposition were correct the figures based upon the 
answers received would, instead of representing what the average 
graduate might expect to earn, merely represent what a few suc- 
cessful graduates have been earning and would give altogether too 
roseate a view of the situation. That the foregoing supposition is 
not correct seems, however, to be shown by the fact that many an- 
swers received were from men whose earnings were next to nothing 
and who could, to say theleast, not beproud of making them known. 
Moreover the fact that it was known that all answers were to be 
regarded as confidential and that no names were to be disclosed 
would tend to make the unsuccessful men as ready to answer as the 
successful. 

It is thought that the causes responsible for the fact that more 
men did not answer were: the disinclination of a busy man to an- 
swer a set of printed questions that he is not obliged to answer; the 
natural reluctance, even though there were assurances that replies 
would be regarded as confidential, to answer questions of so personal 
a nature; the fact that many of the men probably had not kept 
accurate enough accounts since graduation to have the material 
necessary for answering. That this last reason was a considerable 
factor is indicated by the fact that a much larger proportion of 
answers were received from graduates of recent standing than from 
those who had been out several years. That is to say, the recent 
graduates could remember what they had been earning, whereas 
the older graduates could not. 

The following is a table of average earnings made up from the 
answers received. 


1st yr. out. 2d yr. out. gjdyr.out. 4thyr. out. 5th yr. out. 


Saye pair ae ee $664 (604) $1110(609) $1645 (497) $2150(411) $2668 (317) 
New England. .... 524 (269) 908 (229)  1368(176) 1807(164) 2341 (106) 
Outside New England . 753 (425) 1232 (380) 1797(321)  2378(247) 2832 (211) 
East of MississippiR. . 664 (611) 1128 (535)  1671(4390)  2215(361) 2723 (284) 


West of MississippiR. . 808 (77) 1206 (68) 1842 (52) 2382 (43) 3170 (28) 
Cities of over 100,000. . 643 (Sor) 1093 (522)  1645(372) 2171 (360) 2743 (231) 
Cities of less than 100,000 783 (103) 1210 (87) 1736 (68) 2001 (51) 2552 (35) 
MOMMA a sei eA 495 (188) 922(156) 1421(123)  1865(106) 2495 (78) 
NewYork ...... 720(142)  1243(133) 1918(98)  2261(81) 3109 (55) 
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6th yr. out. 7th yr. out. 8th yr. out. oth yr. out. roth yr. out. 


MONON 6 org ayes $3118 (249) $3909(162) $4426 (112) $5321 (62) $5325 (40) 
New England. .... 3062 (93)  3604(s9) 3902 (44) 

Outside New England . 3216(156) 4031(103) 4765 (68) 

East of MississippiR. . 3242(217)  30982(143) 4540(101) 

West of MississippiR. . 3445 (28) 4572 (16) 4010 (10) 

Cities of over 100,000. . 3140(218) 4025(117) 4551 (98) 

Cities of less than 100,000 3290 (31) 3050 (22) 3550 (14) 

eee aa ge aay ar 3088 (67) 3807 (45) 4266 (33) 

OR Se ee aS 3457 (45) 3834 (25) 4210 (21) 


The first line, headed “general,” shows the average earnings each 
year after graduation of all the men answering the questions. The 
figures in parenthesis indicate the number of men on which the aver- 
age is based. The figures seem to show that the average earnings 
range from $664 for the first year to $5000 for the tenth year, 
the earnings increasing pretty regularly at the rate of about $500 a 
year. The succeeding lines indicate the earnings by sections of the 
country, by size of cities, and by particular cities. 

On comparison of New England with all the field outside of New 
England, it is seen that the earnings in New England are less to 
begin with and less throughout. This would perhaps be expected 
since New England is more crowded with well-trained lawyers than 
almost any other part of the country and the competition is conse- 
quently keener there. 

On comparison of the territory east of the Mississippi with that 
west of the Mississippi much the same result is reached, and doubt- 
less for the same reason. The relative increase in the eighth year 
of the earnings of men east of the Mississippi over those of men west 
of the Mississippi cannot be relied on owing to the fact that the 
figures given for that year for men west of the Mississippi is based 
upon only ten answers. 

On comparison of cities of over 100,000 population with those of 
less than 100,000, it appears that for the first three years the earn- 
ings are larger in the small city, but that after that the reverse is 
in the main true. 

On comparison of Boston with New York, Boston seems to be 
distinctly behind for the first five or six years. After that there 
seems to be little difference. 


Many more men answered the question calling for general 
suggestions as to location and conditions of practice than the 


SUGGESTIONS FROM LAW SCHOOL GRADUATES. 263 


question as to earnings, and for this reason and because such an- 
swers have a more personal character than mere figures, they are 
perhaps of greater interest. As to the matter of location there are 
all kinds of suggestions as to the relative advantages of different 
sections of the country, of large and small cities and of particular 
cities. 

There are many who advocate settling in the South or West, on 
the ground that as competition is less keen there a beginner will 
have a better chance to get started on less capital and less backing, 
and will make faster progress. Of the South one ardent supporter 
writes: ‘‘There is no section which affords better opportunities to 
an educated and well-fitted man than the South does. What we 
need here is leadership, and the country is willing to pay for it. 
We are in the midst of a great prosperity and the promise of the 
future is splendid. Our industrial growth in the next twenty years 
will undoubtedly exceed that of any other section of the United States. 
The South to-day is a commercial and democratic South and one 
need not hesitate to cast his lot here simply because he is not a 
Southerner by birth.” That the opinion of the opportunities in 
the West and South is not uniformly favorable is shown by the 
following comment: “I travelled quite thoroughly over the West 
and South to see if they offered greater opportunities than the 
East, and came to the conclusion that the East is the better place, 
especially if the student has lived in the Eastern States and is 
acquainted there.” 

There is much discussion as to the advisability of settling in a 
large or in a small place. The argument in favor of the small place 
seems to be that a man can more easily make a living there from 
the start, ahd that if he possesses only fair ability, that ability will 
count for more. As one man states it: “If a man has had only 
mediocre success at the Law School and has maintained a stand of 
less than B and has no family or business connections which he 
may count upon to bring him a practice, I think he makes a mis- 
take in entering practice in a big city. Such a man should in my 
opinion locate in some small city where he can make himself a power 
in the community, even without the legal ability which would bring 
him into the front rank of lawyers in New York, Philadelphia, Chi- 
cago, or Boston. He can accomplish much more with his life in a 
smaller place and do much more good to the community.” An- 
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other man says: “Chances in a small or medium sized city are better 
than is generally supposed. Opportunities in the large cities are 
overrated. I have a classmate who felt obliged from motives of 
filial duty to settle in a town of about 8000. His friends were in- 
clined to be sorry for him, but so far as I can ascertain he has 
done better than any of the rest of us.””’ The argument in favor of 
the big city is put in these ways: “I should unhesitatingly say that 
those who have made the greatest success and who have gone the 
furthest are those who have started practice in large cities.”” — ‘‘In 
a small place there is danger of vegetating in commonplace comfort.”’ 
— “Of the men I have known well in my class those in the large 
city have developed fastest in the way of legal ability and inde- 
pendence of thought and action.” 

Owing to the relatively large proportion of men who have located 
in Boston and New York, there are many comments on these places. 
As to Boston, the weight of comment seems tobe rather unfavorable. 
One explanation of this may be that the number of well-educated 
lawyers there is relatively large. As one man puts it: ‘Boston is 
overcrowded with well-trained lawyers. A man should go to a 
place where his Harvard Law School education will be a greater 
asset to him.” Another: “After practising for eight years in 
Boston I am constrained to say that many men make the mistake 
of undertaking practice there largely because it is easier to stay in 
the vicinity of Cambridge than to seek opportunities elsewhere. 
I doubt if I should advise any man to locate in Boston unless through 
friendships or otherwise he had some decided reason for preferring 
to begin there.” But even Boston is not without its advocates, as 
is shown by the following mildly optimistic statement: “There is 
a conservatism among Boston people which makes it difficult for an 
unknown lawyer to.secure clients. On the other hand this very con- 
servatism is a protection to the Boston lawyer after he has secured 
his clients, because of the tendency of clients not to make sudden 
changes.”—‘‘A young man beginning in Boston cannot expect 
large returns without unusual ability or opportunity. On the other 
hand, it has been my experience that bench and bar are such that 
the law is a dignified and honorable profession. I think that a man 
may feel fairly confident that in time what talent he has will be 
appreciated.” 

As to New York, the opinion of many men seems to be that unless 
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a man has connections there, or unless he has unusual ability and 
health he had better keep away. This is expressed in various ways. 
One man says: “Don’t go to New York unless possessed of unusual 
qualifications and willing to make any and every sacrifice for suc- 
cess.”” Another: “By no means practise in New York unless you 
are confident of a capacity to excel most of your fellows.”’ The fol- 
lowing is from a very successful graduate: ‘Success depends upon 
the hardest kind of work, upon tremendous vitality and constitu- 
tion. Personally I should prefer less financial success in a smaller 
city with more chance to lead a healthier life.” The advice of a 
member of a Harvard Law School Committee formed in New York 
for the purpose of helping Harvard graduates to positions is worth 
quoting: “‘I suggest that men do not come to New York unless they 
are Of exceptional ability or have some definite plan for developing 
a practice here which has the approval of some one familiar with 
conditions.” 

But here, too, there are men who take a more optimistic view of 
the situation, as, for example, a successful graduate who writes 
“‘New York’s the place — almost every man in my class is doing 
well, and I began with absolutely nothing three years ago.” The 
thing that appeals to many about New York is the very bigness 
and hardness of it all. As one man puts it: “Outside of work, the 
life might not appeal to many who have been brought up in smaller 
communities. In fact, there is n’t such a thing as ‘living’ here in 
the same way that it is found in other places. But if one likes his 
work and enjoys the few friends he has time to see occasionally and 
gets satisfaction from merely being in touch with big things and big 
business, he has no excuse for not being happy.” 

The most valuable suggestion as to location is that given by a 
surprisingly large number of men. It is to “locate where you want 
to live.” This is expressed in various ways. As one man puts it: 
“Decide where in view of all the circumstances you want to have 
your life work: then go there and fight it out.” Another vividly 
states it thus: “’T aint where a hog roots, but how he does it that 
counts. Go where there are many people and hustle.” Another 
says: “One can fail anywhere and it will be equally unpleasant. 
On the other hand, if one succeeds it is worth while that it should 
be in a place where success can be enjoyed. Let everyone choose 
the place where success would mean the most to him. Wherever 
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that may be, he can rest assured that there is no lack of opportunity 
if he will play harder than the next man.” Another: “Select the 
place where you want to live. A man who has done fair work at the 
Harvard Law School can make a living anywhere. The thing to 
determine then is what are you looking for in life, where can you 
be most happy and do the most good.” 

As to the question of “conditions of practice” or the arrangement 
under which one is to start practice, there is first of all the problem 
whether one shall start independently or become connected with 
some established firm. If a man has no capital, he has not much 
choice in the matter, as it would be next to impossible for him to 
begin independently, except possibly in some small place where 
he was well known. But even if he has a small amount of capital, 
by far the greater number of men would advise his beginning 
with some established firm. The advantages of such a course are 
obvious. A man just out of a law school knows little about actual 
practice and needs an apprenticeship whereby he may learn the 
ropes of practice and become familiar with procedure and with office 
management. As one man says, it is as necessary for him to re- 
ceive office training as it is for a medical student to go into a 
hospital. 

Assuming that one decides to enter an office, the question is what 
kind of an office. The most important thing to consider is the char- 
acter of the heads of the firm. No pains should be spared in ascer- 
taining this. As to whether a large or a small firm is the more desir- 
able there is much discussion. The advantages of the large office 
seem to be that as a rule one there comes in contact with big things 
and sees legal work handled in the most efficient manner. He is also 
apt to acquire a certain amount of prestige by being connected with 
a large well-known firm which will be of use to him when he prac- 
tices for himself. The danger in a large office is that the work may 
be so highly specialized that the beginner will be put at one narrow 
kind of work only and may not get the general experience and train- 
ing that he needs. In a small office there is the advantage of 
coming in closer contact with the heads of the firm and of having a 
responsible part in a great variety of work. The ideal combination 
seems to be a large firm which gives its assistants responsibility and 
variety of work. 

Ordinarily a man should not go into an office with the idea of 
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remaining there permanently. He would not of course want to 
remain there permanently unless he were to be taken into the 
firm, and the chances of a man being made a member as a general 
rule are “chances” much too speculative to be counted upon. To 
be made a member of a firm a man must either be able to bring a 
great deal of business or must by his services make himself indis- 
pensable. The question for the average man then, is simply how 
soon he had better end his apprenticeship and begin practice inde- 
pendently, in partnership with men of his own time, or in some firm 
where there is a more immediate prospect of becoming a member. 
The great weight of opinion is that he should not remain as anassist- 
ant a minute longer than is necessary to acquire the experience in 
practice and procedure that he is after. As one man forcibly puts it: 
“Get the discipline and office experience under a successful firm. 
Then strike out for yourself as soon as the good Lord will let you.” 
Just when the necessary experience will be acquired depends of 
course to a great extent upon the kind of office that a man has been 
in and the kind of training that he has been receiving. Ordi- 
narily two years is given as the maximum. It is urged that if he 
remains longer than that he is not only wasting his time, but is “in 
danger of losing his independence of thought and action.” As one 
man says: “Too long a time spent as an assistant tends to re- 
move the sense of individual effort and of responsibility. The 
sense of standing on one’s own feet is stimulating.” 

In conclusion it might be well to remind the reader, obvious 
though it must seem, that each individual has got to work out the 
problem for himself in the light of the conditions and circumstances 
surrounding his particular case. Let him remember that far more 
important than any question of location or method of practice are 
the personal qualities that he brings into the fight. Let him be 
scrupulously honest and upright, prompt in doing the particular 
piece of work, satisfied to give only the best that is in him to each 
job that he undertakes, and determined to succeed, and it will be 
an unusual combination of circumstances that can down him. 

Richard Ames. 
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JURISDICTION OVER VESSELS. — While a vessel is docked in the home 
port, the littoral sovereign has territorial jurisdiction. When the ship 
sails, all territorial jurisdiction ceases, since the high seas are the terri- 
tory of no one. The position of the floating community is anomalous. 
Admiralty conceives of a vessel as an entity, like a person.! The sover- 
eign of the flag gives protection at all times to this entity, just as it 
would to any subject. In return, the ship, like the subject, may be 
thought of as owing a duty of allegiance, and may be punished for a 
breach of this duty, though it occurs in some other territorial jurisdic- 
tion. Whoever joins the ship, thereby subjects himself to this continu- 
ing personal jurisdiction.? The sovereign of the flag may therefore issue 
prohibitions to all on board wherever the boat may be.*? From this it 
follows that a single act may be an offense against three sovereigns.* It 
may simultaneously violate a prohibition of the sovereign to whom the 
individual is a subject, a prohibition of the sovereign of the flag, and be a 
breach of the peace where the vessel is. 

Though a sovereign may forbid acts of individuals in other jurisdic- 
tions, he cannot continue to invest the individual with affirmative 
rights while under the control of another sovereign’s law. The law of the 





1 Henry, ADMIRALTY, § 75. 

2 See Regina v. Anderson, 11 Cox C. C. 198, 204. 
3 See Roberts v. Skolfield, 3 Ware 184. 

4 See Regina v. Anderson, supra. 
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home port, however, continues to govern civil rights and corresponding 
duties on board ship when the vessel is on the high seas.° In the ab- 
sence of any territorial jurisdiction, the community may be treated as 
governed by the law they took with them, like emigrants colonizing a 
desert island. But since territorial jurisdiction is paramount, as soon 
as the vessel enters a foreign sovereignty, the new law governs. When 
the ship resumes the high seas, the home law revives, since the territorial 
jurisdiction, which kept it temporarily in abeyance, has terminated. 

This result is sometimes reached by calling the jurisdiction on the high 
seas territorial and likening the ship to a floating piece of the home 
country.’ But the statement is misleading. If the jurisdiction were 
territorial, it must be superseded by the territorial jurisdiction of a foreign 
port in which the vessel docks. Strictly, then, this newly acquired terri- 
torial jurisdiction would continue after the vessel leaves the foreign 
port, since no other has intervened —a result which is contrary to fact. 
That this doctrine of territorial jurisdiction in mid-ocean is merely a 
loosely stated rule of convenience is suggested by the holding that, al- 
though a statute defined the territory of New York State as land within 
certain boundaries, nevertheless New York law applied to a vessel on 
the high seas.* 

Just when a vessel enters the territorial jurisdiction of a littoral sov- 
ereign is not clear. Nations are entitled by international law to impose 
certain protective regulations within three miles of the coast line.® 
But this jurisdiction is of a limited sort. International law gives every 
vessel a right to proceed peacefully within the three-mile belt.!° The 
territorial jurisdiction has therefore not yet attached to a vessel in the 
lawful exercise of this right of way, since the littoral sovereign is power- 
less to forbid its passage. The conception of territorial jurisdiction must 
involve the right to exclude. As soon as the vessel does any act requir- 
ing the consent of the littoral sovereign, it would seem that the new 
territorial jurisdiction has superseded the law of the flag." The vessel 
is no longer there of right. 

Maritime treaties usually do not affect the preéxisting international 
privilege of peaceful passage.” American vessels have a general right 
to sail over the Great Lakes. Consequently, when Canada and the 
United States apportioned the waters between themselves by treaty, 
the mere presence of a ship of one nation in the peaceful exercise of its 
right of way within the waters assigned by treaty to the other does not 
necessarily operate to give territorial jurisdiction. Thus where death 
resulted from wrongful act on a Michigan ship within the waters of the 
Great Lakes assigned to Canada by treaty, it was held that the Michigan 





5 The E. B. Ward, Jr., 17 Fed. 456. 

6 Geoghegan v. The Atlas Steamship Co., 3 N. Y. Misc. 224, 22 N. Y. Supp. 749. 

7 See Wilson v. McNamee, 102 U. S. 572, 574. 

8 McDonald »v. Mallory, 77 N. Y. 546. 

ccs Law oF Nations, new ed., 119; WHEATON, INTERNATIONAL Law, 
8 ed., § 177. 

10 See Henry, ApMrrALty, § 12; The Saxonia, Lush. 410; Mahler v. The Norwich 
& N. Y. T. Co., 45 Barb. 226. 

1 Smith v. Condry, 1 How. 28; The Annapolis, Lush. 295. 

2 See The Grace, 4 Can. Ex. 283. 
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law governed the rights of the plaintiff. Thompson T. & W. Ass’n v. 
McGregor, 207 Fed. 209 (C. C. A. Sixth Circ.). The result is consistent 
with the reasoning suggested. 





THE SEGREGATION OF THE NEGRO IN SEPARATE RESIDENCE DISTRICTS. 
— Any attempt to segregate the members of one race from those of an- 
other must necessarily carry with it a considerable restraint upon per- 
sonal liberty. Such a deprivation of liberty is not unconstitutional if 
fairly within the exercise of the police power.! The very conception of 
police regulations involves a limiting of personal liberty. Accordingly it 
has been considered proper to require railroads to separate white and 
negro passengers, provided equal accommodations are supplied for both.? 
The friction resulting from race prejudice where the two races are thrown 
into close contact fairly justifies such provisions. Since intermarriage is 
beneficial to neither race, statutes prohibiting such marriages are upheld 
as tending to advance the health and welfare of the community.* Simi- 
lar considerations of health and order have led to the upholding of stat- 
utes providing that white children should attend separate public schools 
from colored children. In such a case it may be urged that, where a 
negro is compelled to receive his education and to form all his early as- 
sociations with other negroes, there is added to mere restraint of liberty 
an unjust discrimination expressly prohibited by the Fourteenth Amend- 
ment; that while the whites lose nothing, even the better type of negro 
is excluded from his chance to better himself by early association with 
the higher civilization and culture of the whites. Such arguments, how- 
ever, have not prevailed. 

These considerations are more strongly felt when segregation is car- 
ried to greater extremes. In a recent decision the Maryland Court of 
Appeals was of the opinion that an ordinance does not deprive the negro 
of the equal protection of the laws which provides that in Baltimore no 
whites or negroes should thereafter reside in blocks exclusively occupied 
for residences by the other race. State v. Gurry, 88 Atl. 546. No discrim- 
ination appears on the face of the ordinance, and the Maryland court 
upheld it on that ground.’ Where, in the case of segregation in railway 
cars, there is but a temporary separation, and in the case of the school 
segregation a separation only during childhood, by the Baltimore ordi- 
nance a negro is forever prohibited from residing among the whites and 
in the better residence districts of thecity.® It has been asserted, and prob- 





1 Jacobson v. Massachusetts, 197 U.S. 11. See Chicago, B. & Q. R. Co. ». McGuire, 
219 U. S. 549, 567, 568. 

2 Plessy v. Ferguson, 163 U. S. 537. 3 State v. Gibson, 36 Ind. 389. 

* Roberts v. City of Boston, 5 Cash, (Mass.) 198. Lehew v. Brummell, 103 Mo. 
546. This is probably also true of private schools. Berea College v. Kentucky, 211 


. S. 45. 

5 The court concluded that the Baltimore ordinance worked such a deprivation of 
property rights that it was not reasonable to suppose that the legislature meant to con- 
fer upon the city power to such an ordinance, and therefore held it invalid on that 
ground. The expression of opinion as to the validity under the Fourteenth Amend- 
ment is therefore a dictum, but an important one. 

6 Slaughter-House Cases, 16 Wall. (U.S.) 36; Missouri Pac. Ry. Co. v. Humes, 
115 U. S. 512; Minneapolis & St. Louis Ry. Co. v. Emmons, 149 U. S. 364. 
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ably with truth, that almost all the better portions of the residence sec- 
tion are occupied exclusively by whites. The negro therefore, however 
cultivated or successful, must always remain in an inferior social and 
physical environment. The difference in degree of discrimination from 
the railway car and school cases is such as to amount practically to a 
difference in kind. It is true that, under the Fourteenth Amendment, 
discrimination may be justified on reasonable exercise of the police 
power,’ but it is clear that any discrimination on the ground of race alone 
is arbitrary and unconstitutional. Laundry regulations aimed at the 
Chinese alone are clearly in conflict with the Amendment.® Similarly it 
would seem that those statutes which discriminate, as regards the suffrage, 
in favor of the lineal descendants of those who voted in 1866 is in sub- 
stance a discrimination against the negro, just because of his race and 
hence unconstitutional.® It may be argued that such discrimination as 
results from the Baltimore ordinance can be justified as an exercise of 
the police power. This cannot be based on the theory that the negro 
being more unsanitary affects the health of the white sections. It cannot 
be contended that because a man is a negro he is therefore unsanitary. 
Nor can the preserving of realty values in the “white” sections be within 
the exercise of the police power. The danger of racial intermingling is 
probably not rendered appreciably greater by residence in the same block. 
Hence the only plausible ground for justifying the ordinance is the dan- 
ger of race friction. It is fair to assume that both races are equally at 
fault in the trouble which arises from race prejudice. It is questionable 
then, in view of the intent of the Fourteenth Amendment, whether it is 
possible to consider reasonable a regulation by which a negro, no matter 
what his individual characteristics, is confined because of his color to an 
environment rendered inferior to that open to a white man, by reason 
of the general standards of the negro race and their present status in the 
community. 

Granting that the preserving of order could possibly justify such seg- 
regation, and admitting that a feasible method of segregating in an estab- 
lished community without discrimination is impossible,’ it seems doubt- 
ful whether such necessity exists in Baltimore as to fairly bring such 
regulations within the police power. 





TERRITORIAL APPLICATION OF WORKMEN’S COMPENSATION ACTS. — 
The popularity of the economic principles involved * has caused many 
states to adopt Workmen’s Compensation Acts, and makes further 
enactments probable. It becomes important to inquire whether 





7 Yick Wo v. Hopkins, 118 U. S. 356. Where regulations are proper because of the 
nature of the occupation, they are none the less proper because the Chinese are alone 
affected. Barbier v. Connolly, 113 U. S. 27; Soon Hing v. Crowley, 113 U. S. 703. 

8 See 26 Harv. L. REV. 49-53 for a discussion of such statutes as affected by the 
Fourteenth Amendment. 

9 Were a new city to be plotted, regulations which set apart equally advantageous 
separate parts of the city for the whites and for the negroes would be less objec- 
tionable. 


1 25 Harv. L. REV. 129, 328. 
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those already enacted can apply to injuries received outside of the 
enacting state, and, if so, whether such extraterritorial application is 
desirable. Some acts merely change the common-law tort liability of 
the employer by taking away defenses such as contributory negligence 
and assumption of risk, or by substituting a scale of damages for the 
common-law jury verdict.? Acts containing only these features can have 
no extraterritorial effect, since it is well settled that tort rights are de- 
termined by the law of the place where the injury occurs.® 

But many statutes include provisions giving injured employees rights 
against some separate fund. The employee’s right may be that of 
a beneficiary of an actual contract between the employer and an in- 
surance company.’ Or it may be a right to payments from a fund 
created by the state and supported by compulsory contributions ® from 
the employer or from both employer and employee. The duty of the 
state or insurance company to pay is not based on any causal or guilty 
relation to the accident, and so is dissimilar to rights ex delicto. Where 
premiums are compulsory there is no actual contract, but the money has 
been paid to the use of the injured employee, and it may be said to give 
him a right analogous to one in quasi-contract, or a right of a joint cestut 
in place of the right ex delicto. The extraterritorial effect of such a 
right would seem to depend upon the intention of the statute. 

Although the power of the legislature to give extraterritorial effect to 
the act was assumed, a recent Massachusetts case construed the act of 
that state as not contemplating such effect. The court felt that any act 
having extraterritorial effect would be inadvisable, because of the diffi- 
cult questions of conflict of laws to which it would give rise. In re 
American Mutual Liability Ins. Co., 102 N. E. 693 (Mass.). Extra- 
territorial effect would seem to be desirable in certain cases. Thus, 
if the duties of the employee in an employment within the enacting state 
only occasionally take him over the state line, it would be best to give 
him there the same protection he would enjoy within the state, since, even 
if the other state so desired, it could hardly insure such temporary and 





2 Boyp, WORKMEN’s COMPENSATION, p. II. 

3 C. & E. I. R. Co. v. Rouse, 178 Ill. 132, 52 N. E. 951; Walsh v. N. Y.& N. E.R. 
Co., 160 Mass. 571, 36 N. E. 584. 2 WHartOoN, Conriict oF Laws, 3 ed., p. 1098. 
But see p. 1104, note 9. Even though one of the parties has an option at the incep- 
tion of the employment to substitute a fixed scale of damages for the common-law 
jury verdict, there would be no extraterritorial effect. But if the parties actually 
contracted for a certain mode of compensation, that would bar any action ex delicto. 

4 WaAsHINGTON Laws, 1911, p. 345. The various acts are classified in 1 Boyp, 
WorKMEN’S COMPENSATION, p. 11. The insurance acts give rights to the employee, 
and must be distinguished from the insurance of employer’s liability. The Mass. 
Act, 1911, chap. 751, is classified in Boyp, WORKMEN’s COMPENSATION, p. 13, aS 
giving the employee direct rights against the insurance fund and discharging the em- 
ployer on payment of premiums. But it is not clear from the act that this is so. 

5 See In re American Mutuality Liability Ins. Co., 102 N. E. 693, 694. The 
court says, “He is the beneficiary under a contract between the employer and insurer.” 
If “‘beneficiary”’ here means what it does in the Washington act, the employee himself 
has a right against the fund. See WasHINcTOoN Laws, 1911, p. 348. If, however, the 
employee’s right against the fund is only derivative from his right against the employer, 
it is not an insurance feature resulting in a right to insurance in the employee. 

6 A statute compelling employers to insure all employees was declared constitu- 
tional in State v. Clausen, 65 Wash. 156, 117 Pac. 1101. See also 25 Harv. L. REv. 
129. 
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occasional work in a manner fair to all parties. So also would such 
effect be desirable where a foreign state has no compensation act. 

The objection might be made to such extraterritorial effect that if an 
employment is regularly in two states which have compulsory insurance 
plans, both might compel insurance for the whole employment, and the 
employer would be charged double premiums. Such an objection would, 
however, be equally applicable where acts were merely territorial in 
effect, because in most statutes premiums are based, not on time of 
work, but on the type of employment and amount of wages.’ Extra- 
territorial effect might conceivably result in recovery of insurance in 
both states on the analogy of accident insurance law. But this is not 
objectionable as unduly enriching the employee, since the pecuniary 
damage is so conjectural that it is perhaps impossible to ever say that 
the insured is fully indemnified by the recovery of money. | 

It would seem that there would not be the objection that extraterri- 
torial effect would allow a recovery of insurance in one state and ex 
delicto in another, because the recovery of insurance, even under a com- 
pulsory act, would seem to impliedly involve the release of the right ex 
delicto. If, however, an employee under a compulsory act should choose 
not to enforce his insurance right, he would certainly be free to exercise 
his right ex delicto in another state. The employer would thus be a 
loser to the amount of the premium which was to cover that particular 
extraterritorial risk. This difficulty would not arise under acts the ap- 
plication of which is optional and which involve an express relinquish- 
ment of other rights.!° 

Another difficulty is that compelling the employer to pay premiums 
for accidents happening in states having no compensation act is de- 
priving him of defenses to which he is entitled. This is justifiable, how- 
ever, on the economic theory of the Workmen’s Compensation Acts, 
which is that the burden of accidents is being put on the consumer by 
means of the employer’s absolute liability." There may be other diffi- 
culties due to the provisions of different acts. And since the cases where 
extraterritorial effect is desirable will cease to arise as the adoption of 
such acts becomes universal, it is perhaps wiser to confine their applica- 
tion to territorial accidents. 





Vatipity oF ConTRACT INVOLVING BREACH OF PRIOR CONTRACT. — 
It is generally recognized that intentionally to induce a breach of con- 





7 An equitable result could be reached in either case by each state charging in pro- 
portion to the risk within its borders. This is analogous to the plan of taxation in 
Pullman Co. v. Penn, 141 U. S. 18. 

8 See 26 Harv. L. Rev. 377. Cf. Aitna Life Ins. Co. v. Parker, 96 Tex. 287, 72 
S. W. 168. Cf. contra, 2 May, INSURANCE, 4 ed., p. 1051. 

9 Schweitzer v. Hamburg American Freight Co., 78 Misc. Rep. 448, 138 N. Y. Supp. 
944, is not contra. It relies on the doctrine that the relation of master and servant 
having its inception in a contract is governed by the law where it was made. This is 
anomalous. See 2 WHARTON, CONFLICT of LAws, 3 ed., pp. 1098, 1103. It is indulg- 
ing in fictions unless the employee has actually contracted away his rights ex delicto. 

10 2 WHARTON, CONFLICT OF LAws, 3 ed., p. 1105. Since an insurance right is 
substituted, such a defense would scarcely be against public policy. See 26 Harv. 
L. REv. 459. An example of such an act is Mass. Acts, 1911, chap. 751, Part I, § s. 

ll 25 Harv. L. REv. 131. 
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tract is a tort.! But judicial decisions have thrown little light on the 
supplemental question whether a contract is legal and enforceable, which 
involves the breach of a prior contract already binding on one of the 
parties. , 

Where the contract expressly demands as its consideration the breach 
of a prior contract, it is clearly illegal, on the principle that the actual 
consideration is a civil injury to a third person.? If the consideration 
stipulated for, however, is not an injury in itself, but merely involves 
some collateral wrong, such a contract cannot be unenforceable strictly 
because of the consideration. If unenforceable, it must be so because of 
public policy. 

Under this type of contract where the consideration itself is not il- 
legal, several situations arise. If the breach of the prior contract occurs 
before the making of the second one, there is no illegality involved in the 
new contract itself, for it could not possibly have been the cause of the 
prior breach. The wrong to the third person is separable from the con- 
tract, which thus remains enforceable by either party; for it is no defense 
to an action on a contract that the plaintiff has committed an independent 
tort. This would seem generally true; but an exception exists even here. 
Where the breach occurs prior to the second contract, but is committed 
on the agreement that a contract will follow, it would seem clear that 
the agreement at the breach is illegal, and that the illegality would taint 
a contract which was the direct product of the agreement.’ 

Where the two contracts are concurrent, and the performance called 
for by the second contract is not inconsistent with the performance of 
the first, the second contract is valid, even though there was also an in- 
ducement to a breach of the first contract. The contract itself did not 
cause, or tend proximately to cause, the damage to the third person. 
The injury was dehors the contract, and the fact that the two parties com- 
mitted an injury independent of the performance of the contract does not 
invalidate it.‘ 

In the two preceding types of cases, the breach of the first contract 
occurred prior to the contract in question, or was independent of it; the 
result is that the contract may be enforced by either party. A third 
situation may arise where the performance of the second contract neces- 
sarily makes impossible the carrying out of the first, and is made with 
knowledge of the harm that it must cause. A recent case holds that where 
A., with knowledge of the consequences, induced B. to enter into a con- 
tract the performance of which would necessarily involve the breach of 
one already existing between B. and C., A. may not recover for non-per- 
formance. Wanderers Hockey Club v. Johnson, 25 West. L. R. 434 (Brit. 





1 Lumley v. Gye, 2 E. & B. 216; Angle v. Chicago, St. P., M. & O. Ry. Co., 151 
U. S. 1. The existence of this liability is denied in several jurisdictions, however. 
Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492; Chambers v. Baldwin, 91 Ky. 121, 15 S. W. 
57; Glencoe Land & Gravel Co. ». Hudson Bros. Commission Co., 138 Mo. 4309, 
40 S. W. 93. The liability is limited to cases of misrepresentation or coercion in New 
io Indiana. Ashley v. Dixon, 48 N. Y. 430; Jackson ». Morgan, 94 N. E. 1021 
(Ind.). 

2 A common instance is a contract to publish a libel. Shackell ». Rosier, 2 Bing. 
N. C. 634. See 21 Harv. L. REv. 290. 

* Cf. Fisher v. Bridges, 3 E. & B. 642. 

4 Cf. Armstrong v. Toler, 11 Wheaton, 258. 
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Col.). The result seems clearly correct. By means of the contract, A. 
attempts to commit a tort on C. It is well settled that a contract which 
will interfere with fiduciary relations is unenforceable, as tending to 
cause a tort on third persons.5 So also a contract in fraud of creditors.® 
The same public policy should make invalid a contract which, to the 
knowledge of the parties, necessitates the breach of a prior contract.’ 
The fact that there is knowledge of the prior contract is an important 
element, where the performances of the two contracts are mutually 
exclusive. If the party in the second contract were ignorant of the exist- 
ence of the first, he should recover for breach of the second contract. 
It is a general rule that where the immediate consideration is not unlaw- 
ful, and the illegality consists alone in an intention of one of the parties, 
unknown to the other, the innocent party is entitled to damages for a 
breach of the contract.® 





TAXATION OF FOREIGN CORPORATIONS. — Although the taxation of 
corporations outside of the jurisdiction in which they are incorporated 
presents many difficult problems, there are certain rules which seem defi- 
nitely established. Property within the jurisdiction may be taxed even 
though the corporation owning it be engaged in interstate commerce.! 
Though a state may not tax the right of a foreign corporation to do 
interstate business in its jurisdiction,” it may require as large a tax as it 
chooses as payment for the permission to come into the state and there 
carry on a local business. This follows because a state may exclude such 
corporations entirely, since not being citizens under Article IV, § 2, of the 
Constitution, they may not claim rights and privileges equal to those 
enjoyed by domestic corporations. Since the tax is the price of the privi- 
lege of doing business, the basis upon which the amount is estimated 
makes no difference. Thus it is valid when estimated upon the entire 
capital stock of the corporation. The same result would follow where 
a corporation engaged in interstate commerce sought the privilege of 
doing a local business separate from that of an interstate nature. 

A more difficult question is presented when the corporation has been 
admitted into the state, has established a business and acquired property. 





5 Guernsey v. Cook, 120 Mass. 501; Noel v. Drake, 28 Kans. 265. 

6 Leicester v. Rose, 4 East 372. 

7 This would seem to be true, even though the second contract was not the sole 
cause of the breach of the first contract. Thus, B. makes an offer to contract with A., 
saying that at all events he will break his prior contract with C.; whereupon A. enters 
into the contract. The contract, it is submitted, is unenforceable, because it tended to 
cause a breach of the first contract. Ifa breach occurred, this second contract would be 
a proximate cause. 


8 Pixley v. Boynton, 79 Ill. 351. See WALD’s PoLtock on ContTRACTS, p. 485. 


1 Atlantic & Pacific Tel. Co. v. Philadelphia, 190 U. S. 160, and cases therein cited. 

2 International Text Book Co. ». Pigg, 217 U. S. ot. 

3 Paul v. Virginia, 8 Wall. (U. S.) 168. 

4 Pembina Mining Co. v. Pa., 125 U. S. 181; Horn Silver Mining Co. ». New York, 
143 U.S. 305. 

5 The converse of this situation, where the local business was inseparable, was pre- 
sented in Western Union Tel. Co. v. Kansas, 216 U. S. 1, and the tax held an uncon- 
stitutional regulation of interstate commerce, 











276 HARVARD LAW REVIEW. 


An early dictum of the Supreme Court declared that since a corporation 
is a mere creature of the law of the creating state, it can have no 
existence beyond the operation of that law. But however that may be, 
recent cases recognize such a foreign corporation as a person doing 
business within the jurisdiction, and entitled to protection under the 
Fourteenth Amendment.’ 

What are the limitations of the taxing power of a state over such a 
corporation? If it has been admitted to do business upon payment of a 
single fee or annual sum, it would seem that anything further exacted 
as a price for such privilege would be unconstitutional under the con- 
tract clause. Any tax other than a fee paid for admission into the state 
must be based on the general privilege of doing business, or on property, 
and when discriminatory should be invalid under the Fourteenth Amend- 
ment. In a case arising under an Alabama statute imposing on foreign 
corporations a franchise tax in addition to the privilege tax required of 
all business concerns, the state’s legislation was declared to be uncon- 
stitutional because discriminatory. But in the recent case of Baltic 
Mining Co. v. Massachusetts, 34 Sup. Ct. 15, the Supreme Court upheld 
a Massachusetts statute which imposed an excise tax solely upon foreign 
corporations. The court distinguishes the former case on the ground 
that there the plaintiff, a railroad company, had acquired a large amount 
of permanent property within the state, while in the principal case the 
corporation, having no permanent property, might be treated as one 
seeking admission: It is submitted that this distinction is not sound. 
One of the plaintiffs in the principal case was a trading corporation 
which had been doing business in the state for ten years. Its good will, 
being liable to taxation as property,’ is as surely entitled to protection 
under the Fourteenth Amendment as a railroad depot or round-house. 

For some purposes foreign and domestic corporations may be classed 
differently. For instance, since a state has not so much control over 
foreign corporations incurring debts in its jurisdictions, it may reasonably 
lay stricter precautionary regulations upon them. But such classifica- 
tion has nothing to do with taxation, and the making of such a distinc- 
tion for this purpose has been declared fanciful." 

Aside from the discrimination, if the Fourteenth Amendment applies, 
the constitutionality under the Due Process Clause of laying a tax on a 
foreign corporation based upon its entire capital stock might raise a 





6 Bank of Augusta v. Earle, 13 Peters 519, 588. 

7 Southern Ry. Co. v. Greene, 216 U. S. 400. And see the opinion of Mr. Justice 
White in Western Union Tel. Co. v. Kansas, supra; Pembina Mining Co. v. Pa., supra. 

8 If, as in some instances, the corporation is permitted to do business under a license 
renewable from year to year, it would seem arguable that having been properly ad- 
mitted, such corporation was entitled to constitutional protection even after the license 
had expired. The contrary seems to have been held, but not without dissent, in 
Philadelphia Fire Ass’n v. New York, 119 U. S. 110. 

® Southern Ry. Co. v. Greene, supra. 

10 Adams Express Co. v. Ohio, 165 U. S. 194. 

11 Southern Ry. Co. v. Greene, supra. The Massachusetts court in deciding the 
principal case considered that the tax in fact laid no heavier burden on the foreign 
corporation. See White Dental, etc. Co. ». Commonwealth, 212 Mass. 35. The 
Supreme Court, however, clearly held that whether discriminatory or not, the tax was 
not unconstitutional. 34 Sup. Ct. 15, 20. 
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serious question. Even upon a domestic corporation, a personal tax 
based on property without the jurisdiction is invalid.” 

The business done is a legitimate subject for taxation, but a tax 
based on capital stock has no relation to the business done within the 
state. With a corporation doing a large interstate business, such a tax 
might be more than the receipts of the business itself. It would seem, 
therefore, on the reasoning suggested, that the result in the principal 
case is incorrect. 





RECENT CASES. 


ADVERSE POSSESSION — AGAINST WHOM TITLE MAY BE GAINED — RAIL- 
ROAD Company. — The plaintiff maintained, for more than the statutory 
period, a building which was an encroachment on the right of way of the 
defendant railway company. WHeld, that no title was acquired thereby. 
Conwell v. Philadelphia & R. Ry. Co., 88 Atl. 417 (Pa.). 

Where a railroad’s right of way is limited to an easement over property the 
fee of which is vested in the sovereign, no title to the land can be acquired by 
adverse possession because of the public policy which excepts the sovereign’s 
land from the operation of the Statute of Limitations. Union Pac. Ry. Co. v. 
Kindred, 43 Kan. 134, 23 Pac. 112; Kindred v. Union Pac. R. Co., 168 Fed. 
648. A like result is reached when the railroad is built on land in which the 
government, as grantor, has a possibility of reverter. Union Pac. Ry. Co. v. 
Townsend, 190 U. S. 267; McLucas v. St. Joseph & G.I. Ry. Co., 67 Neb. 603, 
97 N. W. 312. The principal case goes a step further by holding that a rail- 
road right of way, as such, is exempt from the operation of the statute. The 
result is justified by the vital public interest in railroads which makes it fair 
to say that land devoted to their rights of way or terminal facilities is impressed 
with a public use. See Hannibal & St. J. R. Co. v. Totman, 149 Mo. 657, 662, 
51 S. W. 412, 413. Little support is found to-day for the position taken by 
one court in reaching a conclusion contrary to the principal case, that rail- 
roads are operated primarily for the benefit of their stockholders. See Pitts- 
burgh, C. C. & St. L. Ry. Co. v. Stickley, 155 Ind. 312, 315, 58 N. E. 192, 193. 
The Statute of Limitations being no more than a rule of policy for the repose 
of titles, it seems correct to recognize an exception to it when, as here, the 
countervailing policy of the preservation of public rights is involved. No 
exemption is claimed for the general corporate property of the railroad. Dela- 
ware, L. & W. R. Co. v. Tobyhanna Co., 228 Pa. 487, 77 Atl. 811. And it is 
submitted that cases holding that land originally secured for use as a right of 
way, but subsequently abandoned, may be acquired by adverse possession, 
are not inconsistent with the principal case. Spottiswoode v. Morris & E. R. 
Co., 61 N. J. L. 322, 40 Atl. 505. Such property was obviously unnecessary 
for the performance of the public duty. 


ALIENS — NATURALIZATION OF ALIENS — WHOIS A “ FREE WHITE PERSON” 
WITHIN FEDERAL NATURALIZATION LAw. — The plaintiff applied for naturaliza- 
tion as a white person, maintaining that as a high caste Hindu of pure blood 
he was a member of the Aryan race. Held, that he is entitled to naturalization. 
In re Akhay Kumar Mozumdar, 207 Fed. 115 (Dist. Ct., E. D. Wash., N. D.). 





2 Union Transit Co. v. Kentucky, 199 U. S. 1 
3 See State Tax on Foreign Held Bonds, 15 Wall. (U. S.) 300, 319. 
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Former cases have held a Syrian, an Armenian, and a Parsee entitled to 
naturalization as “free white persons.” See 23 Harv. L. REv. 561; 24 Harv. 
L. Rev. 150. The principal case follows from those. The argument isthat 
the phrase employed by the statute is merely a “catch-all” for others than 
negroes and Indians; that Mongolians and Asiatics have been excluded by 
judicial construction; and hence that all Europeans and Asiatics not allied 
to those races are eligible. See 23 Harv. L. REv. 561. 


Brtts AND Notes — SET-OFF BY SURETY MAKER OF PromissoRY NOTE 
AGAINST INSOLVENT BANK. — During insolvency proceedings against the de- 
fendant bank, the appellant, a surety co-maker of a promissory note payable 
to the bank, filed an intervening petition seeking to have her deposit set off in 
payment of the note. The principal maker of the note was solvent. Held, that 
the petition be denied. Knaffle v. Knoxville Banking & Trust Co., 159 S. W. 
838 (Tenn.). 

The court in the principal case assumes that at law the maker of a note is 
absolutely liable thereon irrespective of a suretyship relation, and such has 
been the construction placed by the courts on §§ 119, 120, and 192 of the 
Negotiable Instruments Law. Vanderford v. Farmers’ Bank, 105 Md. 164, 66 
Atl. 47; Cellers v. Meachem, 49 Ore. 186, 89 Pac. 426; contra, Fullerton Lumber 
Co. v. Snouffer, 139 Ia. 176, 117 N. W. 50. See 26 Harv. L. Rev. 366. This 
construction seems questionable, and certainly the result is undesirable as 
doing away with the established common-law suretyship defenses. See BRAN- 
NAN, NEGOTIABLE INSTRUMENTS LAw, 117; 11 Am. Law Notes, 105. If the 
above construction were adopted in the principal case, the appellant, being 
absolutely liable, should be allowed the well-recognized right to an equitable 
set-off against an insolvent creditor. See WATERMAN, SET-OFF, RECOUPMENT, 
AND COUNTER CLAIM, § 396. But the court holds that, irrespective of the effect 
of the statute on the liabilities of the parties at law, a court of equity can con- 
sider the true relation between the parties. Building and Engineering Co. v. 
Northern Bank, 206 N. Y. 400, 99 N. E. 1044. This reasoning seems unsound, 
as statutes are to be considered as framed with reference to equitable as well as 
legal doctrines, unless otherwise expressly stated. See Edwards v. Edwards, 
2 Ch. D. 291, 297; ENDLICH, INTERPRETATION OF STATUTES, 446. It seems 
probable that the court, in using this language, is indirectly disagreeing with 
the above generally accepted construction. But if the common construction is 
incorrect and the common-law doctrines of suretyship are not abolished, the 
fact that the supreme courts of six states have decided otherwise, and that three 
states, Wisconsin, Illinois, and Kansas, have refused to adopt the sections in 
question in their present form, would seem to make an amendment of these 
sections imperative. See 26 Harv. L. REv. 594-596. 


CARRIERS — PASSENGERS: Duty To ACCEPT AND CARRY PASSENGERS — 
Ricut OF Sick PASSENGERS TO DEMAND TRANSPORTATION IN BAGGAGE Car. 
— The plaintiff’s intestate offered himself to the defendant for transportation 
to Atlanta where he was to undergo an operation for appendicitis. He was 
upon a cot and demanded the right to be placed in the baggage car. The de- 
fendant refused, and the deceased was taken into the smoking car, in which it 
was impossible to place him in other than a cramped position. This resulted 
in the bursting of the appendix, causing his death. Held, that the plaintiff may 
not recover. Central of Georgia Ry. Co. v. Fleming, 79 S. E. 369 (Ct. App., Ga.). 

The plaintiff argued that the defendant owed a duty to the deceased to carry 
him in the baggage car. There is almost no authority on the question. Where 
a person is unattended and so seriously ill as to require medical aid, it was held 
that the carrier might refuse transportation altogether. Connors v. Cunard 
Steamship Co., 204 Mass. 310, 90 N. E. 601. There, however, the carrier’s re- 














RECENT CASES. 279 


fusal did not deprive the applicant of proper medical treatment, while in the 
principal case it probably did. It has been said that the carrier is under a duty 
to transport an insane man, but not in the baggage car. See Owens v. Macon 
& B.R. Co., 119 Ga. 230, 232, 46 S. E. 87, 88. Surely the carrier has some duty 
to transport such unfortunates. It is an extraordinary duty, however, and its 
performance should be left to the carrier’s discretion; and if this discretion 
is reasonably exercised, the carrier should be under no liability. 


CoNnSENT — EFFECT IN PARTICULAR ACTIONS — RECOVERY AGAINST SALOON 
KEEPER UNDER Civit DamacE Laws. — The plaintiff voluntarily became in- 
toxicated. While in that condition he lost control of a team which he attempted 
to drive and suffered serious injuries. He now sues the liquor seller, his wife 
having previously recovered for loss of ‘support. Held, that he may recover. 
Henkel v. Boudreau, 143 N. W. 236 (Neb.). 

The plaintiff’s husband died from the effects of liquor sold him by the de- 
fendant. It was proved that the plaintiff herself furnished the money with 
which the liquor was bought. She now sues the saloon keeper for destroying 
her means of support. Held, that she may recover. Colman v. Loeper, 143 
N. W. 295 (Neb.). 

Both of these actions were brought under a statute providing that whoever 
sells liquor “shall pay all damages that the community or individuals may sus- 
tain in consequence of such traffic.” CoBBEy’s ANN. STATUTES, § 7165. Under 
the Nebraska decisions the defense volenti non fit injuria will not bar an action 
under this statute. Buckmaster v. McElroy, 20 Neb. 557, 31 N. W. 76. This 
position has been criticized by textbook writers. See BLack, INTOXICATING 
Liquors, § 291, and cases there collected. And in general, under similar stat- 
utes, recovery has been refused to the drunkard himself for damages caused 
by his own intoxication. Lenand v. Linck, 71 Ill. App. 358; Brooks v. Cook, 
44 Mich. 617. Also the wife who consents to the purchase of the liquor has 
been barred. Engleken v., Hilger, 43 Iowa 563; Rosencrantz v. Shoemaker, 
60 Mich. 4, 26 N. W. 794. Contra, Eays v. Lilly, 217 Ill. 582, 75 N. E. 552 
(where, however, this fact was allowed to mitigate damages). At common law 
it was not a tort to sell intoxicating liquor to an able bodied man. Cruse v. 
Aden, 127 Ill. 231, 20 N. E. 73. And astatute which creates a new remedy must 
ordinarily be construed as subject to the general rules as to recovery at common 
law. Western Union Tel. Co. v. McDaniel, 103 Ind. 294, 2 N. E. 709. Upon this 
reasoning the Nebraska cases seem wrong. But, on the other hand, the Ne- 
braska result is correct if the clear intent of the legislature was to include the 
drunkard himself among those protected. Where a statutory duty of protec- 
tion to those he employs has been imposed upon an employer, precisely this 
result has been reached, for the employee is not allowed to bar himself by assum- 
ing the risk. Narramore v. Cleveland Ry. Co., 96 Fed. 298. It has been urged 
in explanation of this that the civil liability is created to insure achieving the 
desired result, because to bar suit by the employee will render the statute nuga- 
tory. See 26 Harv. L. Rev. 646. This reasoning, however, does not apply to 
the liquor statutes, since these statutes, by giving every injured member of the 
community the right to sue, provide the required deterrent. And furthermore, 
it is difficult to believe that the legislature set out deliberately to create new 
affirmative rights in favor of drunkards. For further discussion of what statu- 
tory torts are barred by consent, see 25 Harv. L. REV. 463. 


CONSTITUTIONAL LAW— PERSONAL RIGHTS — CONSTITUTIONALITY OF 
NEGRO SEGREGATION IN SEPARATE RESIDENCE DISTRICTS UNDER THE FourR- 
TEENTH AMENDMENT. — An ordinance of the city of Baltimore provided that 
no white persons or negroes should thereafter reside in blocks then occupied for 
residences exclusively by the other race. Held, that the ordinance does not 
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conflict with the Fourteenth Amendment to the Constitution of the United 
States. State v. Gurry, 88 Atl. 546. 
For a discussion of the principles involved, see NoTEs, p. 270. 


CONSTRUCTIVE TRusTS — Misconpuct By Non-FipuciaRIes — CAN ONE 
Guitty or Homiciwe AcqutireE TITLE By HIS CRIME? — In probate’proceedings 
the plaintiff took out a summons asking that one of the defendants be struck 
out of the proceedings as having no interest. This defendant had been con- 
victed of the manslaughter of the testator, and under two of the alleged wills 
being propounded took an interest in the estate. Held, that the defendant must 
be struck out of the proceedings. Hall v. Knight and Baxter, 135 L. T. J. 550 
(Ct. of Appeal). 

The majority of cases have held that the slayer as heir or devisee retains 
both legal and beneficial interest in property inherited from his victim. 
Shellenberger v. Ransom, 41 Neb. 631, 59 N. W. 935; Carpenters Estate, 170 
Pa. St. 203, 32 Atl. 637. A few courts have held that the felon does not take 
even the legal interest. Perry v. Strawbridge, 209 Mo. 621, 108 S. W. 641. This 
has been held to apply as well to the case of manslaughter as to murder. 
Lundy v. Lundy, 24 Can. Sup. Ct. 650. But see Gollnik v. Mengel, 112 Minn. 
349, 351, 128 N. W. 292, 293. This view which excludes the claimant guilty of 
homicide seems directly opposed to the statutes of Wills and of Distributions, 
for neither statute excludes a slayer from the inheritance. A third view, which 
does not violate the statute, is that the criminal takes legal title by the statute, 
but equity will decree him constructive trustee to hold the property for the 
innocent heirs. See Ellerson v. Westcott, 148 N. Y. 149, 154, 42 N. E. 540, 
542; Ames, Lectures ON LEGAL History, 310. The principal case, the first 
English one directly in point, appears to adopt this view, excluding the man- 
slayer from the proceedings, probably by applying the equity rule under the 
Judicature Act, 36 & 37 Vict. c. 66, § 24. The constructive trust theory is 
open to the objection that the other heirs who claim as cestuis were deprived 
by the homicide merely of a naked chance that the deceased, had he lived, 
might have revoked the will, or in the case of intestacy, that the heir respon- 
sible for the death might have predeceased the ancestor. If a constructive 
trust is looked upon broadly as a remedy, it may be proper to deprive the felon 
of property unconscionably obtained, permitting the heirs, as next in line, to 
receive a windfall. It is, however, somewhat anomalous to allow persons 
without title and not intended by anyone to have an interest, to claim prop- 
erty in court because of another’s wrong that worked them no substantial 
injury. Furthermore, the constructive trust doctrine is not completely effec- 
tive, because if the criminal sells to a bond fide purchaser, the heirs are cut 
off. It is submitted that legislative action disqualifying one guilty of the 
homicide from taking even the legal title is better than the creation of a con- 
structive trust. Two states have such statutes. Iowa Code (Supplement 
1907), § 3386; Cal. Civ. Code (1906) § 1409. The civil law expressly provides 
that the slayer shall be deprived of the property to which he succeeds. 
4 TUILLIER, Droit Civit FRANCAIS, 113; 3 WINDSCHEID, PANDECKTENRECHTS, 
§§ 669, 670; La. Civ. Code, 1560, 1710. 


CRIMINAL LAW — FoRMER JEOPARDY — ACQUITTAL BEFORE COURT WHERE 
SOME OF JUSTICES WERE INELIGIBLE. — Defendants had been indicted for 
violating a coal-mining statute, and had been acquitted by a court, of which 
two of the justices were ineligible. A writ of certiorari was asked to quash 
the acquittal. Held, that the defendants having been once in jeopardy, the 
writ will not lie. Rex v. Simpson, 136 L. T. J. 10. 

The fundamental principle, that a man shall not be put twice in peril for 
the same offense, being embodied in the national and state constitutions, has 
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been treated with a degree of rigidity which probably would not have obtained 
at common law. Therefore, as between this country and England, where 
the question is largely one of precedent, a difference is shown in the method 
of approach. Cf. State v. Norvell, 2 Yerg. (Tenn.) 24, and Windsor v. Queen, 10 
Cox C. C. 276, aff'd. 7 B.& S. 490. But any such difference would not account 
for the decision in the principal case, which is contrary to the authority of 
analogous cases in both the United States and England. Rex v. Bitton, 6 C. & 
P. 92; Rex v. Bowman, 6 C. & P. 337; People v. Connor, 142 N. Y. 130, 36 
N. E. 807; State v. Phillips, 104 N. C. 786, 10 S. E. 463. A judgment rendered 
by a court of incompetent jurisdiction is illegal and void. Commonwealth v. 
Peters, 12 Metc. (Mass.) 387; Murray v. American Surety Co., 17 C. C. A. 138, 
70 Fed. 341. Therefore an acquittal by such a tribunal should not be a bar to 
a later action before a court which has jurisdiction. Moreover, the English 
Criminal Procedure Act of 1857, by stipulating that it is sufficient for the de- 
fendant to plead that he had been lawfully convicted or acquitted of the of- 
fense charged, seems to have covered the point. 


DANGEROUS PREMISES — LIABILITY TO LICENSEES — EFFECT OF STATUTE 
REQUIRING CAN CONTAINING GASOLENE TO BE MARKED. — The plaintiff, a 
licensee, having permission to build a fire and warm himself in the defendant’s 
shop, while attempting to do so was injured by pouring gasolene, which he 
mistook for kerosene, into the stove. The plaintiff had no right to use the 
contents of the can. The can containing the gasolene was unmarked, which 
was in violation of a statute requiring gasolene to be kept in a red can plainly 
lettered. Held, that a demurrer to this declaration be sustained. Molin v. 
Wisconsin Land Co., 20 Det. L. N. 895 (Mich., Menominee Co., C. C.). 

The unlabeled gasolene was at most a latent defect in the defendant’s prem- 
ises. See Harper v. Standard Oil Co., 78 Mo. App. 338, 344. And there being 
no allegation of any customary use of kerosene for the building of fires or any 
other purpose, the defendant could not foresee danger to the plaintiff, and so 
owed him no duty at common-law. Armstrong v. Medbury, 67 Mich. 250, 34 
N. W. 566. But the statute imposed an obligation upon the keeper of gaso- 
lene, for the violation of which he is punishable criminally by fine and im- 
prisonment. Micu. Pus. Acts 1909, Act 37. If a defendant owes a duty of 
care at common law as regards his conduct toward a plaintiff, the violation of 
a criminal statute declaratory of that conduct will constitute negligence per se. 
Bott v. Pratt, 33 Minn. 323, 23 N. W. 237. But if there is no common-law 
duty of care, the breach of a penal statute should not make the defendant 
liable civilly, unless the legislature shows an intention to give .a civil remedy 
by express words or strong implication. Behler v. Daniels, 19 R. I. 49, 31 Atl. 
582. Mack v. Wright, 180 Pa. 472, 36 Atl. 913. Contra, Parker v. Barnard, 
135 Mass. 116; see Butz v. Cavanagh, 137 Mo. 503, 511, 38S. W. 1104, 1105. 
This last is entirely a question of statutory interpretation. A/kinson v. 
Waterworks Co., 2 Ex. Div. 441; Vallance v. Falle, 13 Q. B. D. 109. And it 
is submitted that no such intention on the part of the legislature can be 
drawn from this statute. The courts generally have been far too loose in 
allowing civil remedies under such statutes. But in the principal case, even if 
the plaintififbe allowed the benefit of the statute still thecourt’s result is correct. 
For although the unlawful use of the contents of the can did not forfeit his 
license (Spades v. Murray, 2 Ind. App. 401, 28 N. E. 709), the plaintiff should be 


barred on the ground of contributory illegality. Banks v. Highland, etc. Ry. 
Co., 136 Mass. 485. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PuBLIC PoLicy — CONTRACT 
INVOLVING BREACH OF PRIOR ContTRACT. — The defendant was under con- 
tract to perform certain services for a third party. The plaintiff induced the 
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defendant to break this contract and enter into a similar one with him. The 
plaintiff sues for breach of this second contract. Held, that the contract was 
illegal, and the plaintiff may not recover. Wanderers Hockey Club v. Johnson, 
25 West. L. R. 434 (Brit. Col.). For a discussion of the question involved, 
see NOTES, p. 273. 


ILLEGAL CoNTRACTS — CONTRACTS AGAINST PuBLIc PoLicy — PRIVATE 
AGREEMENT OF DIRECTOR WITH STOCKHOLDER. — The B. Co., being in financial 
straits, by an agreement approved in general meeting voted to allow the de- 
fendant two representatives on the board of directors in return for his provid- 
ing additional capital. Accordingly, the defendant made the plaintiff a di- 
rector of the B. Co., and privately contracted to pay him £200 yearly so 
long as he remained on the board, but it was not contemplated that the 
plaintiff should promote the defendant’s interests as distinguished from 
those of the shareholders as a whole. Held, that the plaintiff may recover 
6n the contract. Kregor v. Hollins, 109 L. T. R. 225 (Ct. of App., Oct. 18, 
1913). 

A contract by an employee with a third party to assume a position which 
might lead him to act to his employer’s prejudice is illegal. Rice v. Wood, 
113 Mass. 133; Goodell v. Hurlbut, 5 N. Y. App. Div. 77. The agreement 
being calculated to bias the agent’s mind, that it does not in fact doso is imma- 
terial. Harrington v. The Victoria Graving Dock Co., 3 Q. B. D. 549. The sit- 
uation of the corporation director is analogous, for to him the shareholders 
look for disinterested transaction of corporate business. West v. Camden, 135 
U. S. 507. Wherever an employer fully apprised of this other interest of 
his employee clearly assents thereto, the contract is unobjectionable. ice v. 
Wood, supra; Bell vy. McConnell, 37 Ohio St. 396. But there must be unmis- 
takable evidence that the employer assented, having a full knowledge of all the 
facts. Marshall v. Reed, 32 Pa. Super. Ct. 60. The court reasons that the 
contract sued on is not void as against public policy, because of the fact that 
the original agreement by the B. Co. with the defendant must have contem- 
plated that the latter would contract to pay his directors. But this is 
accepting as a substitute something less than the full disclosure regularly 
required to validate a dual agency. 


INTERNATIONAL LAw — NATURE AND EXTENT OF SOVEREIGNTY — JURIS- 
DICTION OVER VESSELS. — Death was caused by the explosion of a boiler on a 
Michigan vessel in the Canadian waters of the Great Lakes. Held, that the 
law of Michigan governs. Thompson T. & W. Ass’n. v. McGregor, 207 Fed. 
209 (C. C. A. Sixth Circ.). 

For a discussion of the jurisdiction over vessels, see this issue of the 
REVIEW, at p. 268. 


INTOXICATING Liquors — LEGISLATION — INTERPRETATION: APPLICATION 
OF PROHIBITIONS AGAINST SELLING AND TRANSPORTING TO THE PURCHASER 
OR HIS AGENT. — A city ordinance prohibited the sale or transportation of in- 
toxicating liquors. The defendant, acting as agent, purchased and carried to 
his principals some whiskey sold in violation of the ordinance. He was indicted 
for transporting contraband liquors. Held, that the prohibition against the 
transportation does not apply to the buyer’s agent. City of Anderson v. Fant, 
79 S. E. 641 (S. C.). 

It has been held that a statute prohibiting the sale of liquor does n+ apply 
to the purchaser, because, by prohibiting only selling, it impliedly «xcludes 
buying from its scope. State v. Rand, 51 N. H. 361. See Commonwealth v. 
Willard, 22 Pick. (Mass.) 476, 479. The buyer, however, is not indicted for 
the act of buying, but as a principal in causing the crime of selling. And one 
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aiding in the sale has been held where the act was not that of buying. John- 
son v. People, 83 Ill. 431. Nevertheless, the buyer is generally not held. Lott 
v. United States, 205 Fed. 28. The principal case gives as an explanation that 
if the buyer were held in prosecuting the seller, he could not then be forced to 
testify to the sale because of self-incrimination. But this interpretation of 
the statute is valid only if such an intention may be implied. And it seems 
improbable that such positive considerations of policy were present in the 
minds of the legislators. Rather, it would seem that since the statute was 
enacted to protect the buyer from himself there was an entire absence of in- 
tent to make him liable under it. Cf. Regina v. Tyrell, [1894] 1 Q. B. 710. 
If the buyer is not liable for the act of buying, he is surely exempt from lia- 
bility for an act so necessarily consequent upon buying as the transportation of 
the goods purchased. The principal case seems correct in extending this ex- 
emption to the agent of the buyer. Cf. Bonds v. State, 130 Ala. 117, 30 So. 427; 
Campbell v. State, 79 Ala. 271. 


LEGACIES AND DEVISES — MARSHALLING ASSETS — EXONERATION OF SPE- 
ciFIC DEVISEE FROM COVENANT RUNNING WITH THE LAND. — A lessor cove- 
nanted for himself and assigns to erect a building on the demised premises on 
demand by the lessee. The latter promptly demanded performance, but with- 
out success. Eight years later the lessor died, having specifically devised the 
reversion. His executor, upon a fresh demand, performed the covenant, and 
now seeks reimbursement from the specific devisee. Held, that the executor 
cannot recover. In re Hughes, [1913] 2 Ch. 4ot. 

As the covenant bound both the devisee and the executor, the question is 
simply which must exonerate the other. The result is probably correct on the 
ground that the covenant had become an overdue obligation of the testator 
before his death. Barry v. Harding, 1 J. & L.. 475; Fitzwilliam v. Kelly, 10 
Hare 266. But the court’s reasoning would be equally applicable, if no demand 
had been made before that time. It is found that the covenant “was intended 
to be performed forthwith” and not “to remain attendant on the lease during its 
currency,” and held that the burden of a covenant so intended must fall on 
the general estate. Eccles v. Mills, [1898] A. C. 360. The legal principle laid 
down is probably sound. Where land contracted for is specifically devised, the 
executor must discharge it from the vendor’s claim for the piece. Cogswell v. 
Cogswell, 2 Edw. Ch. (N. Y.) 231. And a covenant by either party to a lease to 
make some immediate improvement — intended to be finally performed and 
over with shortly after the outset of the tenancy — may fairly be treated as a 
price paid for the reversionary or leasehold interest, which the covenantor ac- 
quires. Marshall v. Holloway, 5 Sim. 196. The principle also harmonizes with 
the rule that equity — which prescribes the order of marshalling assets — will 
impose the burden of a contract upon the land or the promisor according to the 
original intent of the parties in making it. Mansel v. Norton, 22 Ch. D. 769; 
John Brothers Abergarw Brewery Co. v. Holmes, [1900] 1 Ch. 188. But a cove- 
nant imposing a contingent liability which may persist for years must be in- 
tended to “remain attendant on the lease.”” The mere expectation that it will 
be performed soon does not alter the character of the covenantor’s promise. 
To treat such an agreement like the temporary, unconditional covenant of 
Eccles v. Mills would probably violate the testator’s intent and certainly cause 
serious inconvenience. The early English rule that a specific bequest of stock 
not fully paid up carried with it the right to have future calls met by the exec- 
utor has been abandoned for these very reasons. Blount v. Hopkins, 7 Sim. 43; 
Armstrong v. Burnet, 20 Beav. 424; Addams v. Ferick, 26 Beav. 384. Probably 
the court would not have carried its reasoning in the principal case to its logical 
result of holding the executor had the demand been made after the testator’s 
death. 
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LIBEL AND SLANDER — PUBLICATION — By ONE PARTNER TO ANOTHER. — 
The defendant uttered to his business associate defamatory matter concerning 
the plaintiff. Held, that there was no publication upon which to found an 
action. Kirschenbaum v. Kaufmann, 50 N. Y. L. J. 406 (N. Y. City Ct.). 

It is a broad rule of law that defamation communicated to any third person 
is, without more, a publication. Smyder v. Andrews, 6 Barb. (N. Y.) 43. And 
to this proposition there are few exceptions. Defamatory statements made 
between husband and wife about others, however, constitute one such exception. 
This is based on the common-law principle that husband and wife are one 
person. Sesler v. Montgomery, 78 Cal. 486, 21 Pac. 185; Wennhak v. Morgan, 
20 Q. B. D. 635. A New York decision, moreover, which the principal case 
professes to follow, holds that the dictation of a business letter by the manager 
of a corporation to a stenographer in its employ, being in effect but one corpo- 
rate act, is not a publication. Owen v. Ogilvie Publishing Co., 32 N. Y. App. 
Div. 465; see a criticism of this case in 12 Harv. L. REv. 355. The court in the 
case last cited intimates that were no corporation involved there might be a 
publication. And such is the law. Pullman v. Hill, [1891] 1 Q. B. 524. See 
Boxsius v. Goblet Fréres, [1894] 1 Q. B. 842, 846; Gambrill v. Schooley, 93 Md. 
48, 61, 48 Atl. 730, 731. See 15 Harv. L. REv. 230. Regardless of the sound- 
ness of this distinction, it seems difficult to bring the principal case within it. 
Individual identity is not lost by entering into partnership. And business rela- 
tionship would seem preferably a ground for according privilege rather than 
for denying the existence of a primé facie case. Lawless v. Anglo-Egyptian Cot- 
ton & Oil Co., L. R. 4 Q. B. 262; Edmondson v. Birch & Co., [1907] 1 K. B. 371. 


MASTER AND SERVANT—ASSUMPTION OF RISK—EFFECT OF WARNING 
THAT EMPLOYEES USING ELEVATOR DO SO AT THEIR OWN RISsk.—Plaintiff’s 
husband, employed by the defendant, was killed while riding on defendant’s 
freight hoist, which bore a sign: ‘Dangerous. Keep off. Persons riding this 
hoist do so at their own risk.” The jury were instructed that if they believed 
from the evidence that the warning was posted for the purpose of evading the 
master’s duty to provide safe appliances, disregarding the warning would not 
constitute a defense. Held that the charge was correct. Selden-Breck Const. 
Co. Linnett, 134 Pac. 956 (Okl.). 

A qualified permission, such as in the principal case, is generally held to cast 
all risk on the one who accepts it. Burns v. Boston Elevated, 183 Mass. 96, 66 
N. E. 418. The court argues that that result does not follow here, because the 
master was trying to evade his duty to provide safe appliances. It is hard to 
see why the assumption of risk is not as clear in one case as in the other. More- 
over, the evasion of the master’s duty does not prevent the employee’s assum- 
ing the risk when the master tells the servant to accept conditions as they are 
or leave the employment. Lamson v. American Axe & Tool Co., 177 Mass. 
144, 58 N. E. 585. But there has grown up in modern law a policy of dealing 
strictly with employers. In England, indeed, continuing in a business, even 
where certain dangers are known to exist, is not assumption of risk. Smith v. 
Baker, [1891] A. C. 325. In this country an employee is never held to have 
assumed a risk unless it be shown that he exactly comprehended its nature. 
Miner v. Franklin County Telephone Co., 83 Vt. 311, 75 Atl. 653; O’Toole v. 
Pruyn, 201 Mass. 126, 87 N. E. 608, sub nom. O’Toole v. N. E. Gas & Coke Co. 
These results seem to show a recognition by the courts that the pressure of 
economic conditions may destroy an employee’s freedom to select the con- 
ditions under which he shall work. On this basis the decision in the principal 
case can be supported. 


MASTER AND SERVANT—WORKMEN’S COMPENSATION ACTS—EXTRATER- 
RITORIAL ErFEcT.—An employee who was insured by his employer under the 
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Massachusetts Workmen’s Compensation Act of 1911 was injured in the scope 

of his employment in New York and sought to recover from the Mutual 

Liability Insurance Co. Held, that the act contemplates no extraterritorial 

effect. In re American Mutual Liability Insurance Co., 102 N. E. 693 (Mass.). 
The principles involved are discussed in this issue, page 271. 


NUISANCE — NATURE OF RIGHT TO MAINTAIN NUISANCE — EFFECT OF 
ACTION IN RELIANCE UPON Parot LicENsE. — The plaintiff sued the defend- 
ant, an adjoining landowner, for maintaining a nuisance in the form of a 
pumping station. The defendant claimed an irrevocable license to maintain 
the nuisance because the plaintiff’s grantor, in consideration of the payment of a 
consensual judgment awarding past and future damages for the nuisance, had 
discharged the defendant from all claims of this character which at any time 
might accrue to the owner of the property. Held, that the plaintiff can recover. 
Panama Realty Co. v. City of New York, 143 N. Y. Supp. 893 (N. Y. App. Div.). 

This decision reverses the holding of the lower court to the effect that the 
defendant had acquired an irrevocable license to maintain the nuisance. The 
court below considered the right to enjoy land free from nuisance as in the 
nature of a servitude imposed on the adjoining land. It argued, therefore, 
that a license to maintain a nuisance, when acted upon, would extinguish this 
easement or right of the owner of the annoyed land to enjoy his land free from 
nuisance. For a criticism of the decision of the lower court, see 26 Harv. L. 
Rev. 460. The upper court adopts the proper view that the right to main- 
tain a nuisance to adjoining land is essentially an easement, and can arise, 
therefore, only by grant or prescription. 


PATENTS — NATURE AND REQUISITES FOR PATENT— PREviIoUS ABAN- 
DONMENT AS A Bar. — An application was made for a process patent. The 
applicant had, more than two years before, obtained an apparatus patent, and 
his application had completely disclosed the process which was the subject 
of his present application. Held, that the process idea, having been abandoned, 
could not be patented. Re Leonard’s A pplication for a Patent, 13 East. L. R. 
280 (Canada). 

In the United States, as well as in Canada, if an inventor in his application 
distinctly limits his claims for a patent to less than the full scope of the novel 
ideas disclosed, the unclaimed inventions are made public property. Under- 
wood v. Gerber, 149 U. S. 224, 13 Sup. Ct. 854; McClain v. Ostmayer, 141 
U.S. 419, 12 Sup. Ct. 76. It is commonly said that the unclaimed inven- 
tions are abandoned or dedicated to the public. Stirrat v. Excelsior Mfg. Co., 
61 Fed. 980. These terms, it is submitted, are fictitious, as they imply an 
intent on the part of the inventor which surely does not exist save in rare 
instances. The doctrine ofjabandonment really operates as a forfeiture, in 
certain circumstances, of the right of the inventor to secure a monopoly of 
his invention by patent. That this is the true significance of the doctrine is 
indicated by the reluctance of the courts to find abandonment and their 
insistence that the proof of it be convincing. Mast v. Dempster Mill Mfg. 
Co., 82 Fed. 327, 27 C. C. A. 191; Ide v. Trorlicht, Duncker, & Renard Carpet 
Co., 115 Fed. 137, 53 C. C. A. 341. The courts, nevertheless, treat this 
fictitious intention as a question of fact and, in accordance with that view, 
consider that the primé@ facie appearance of abandonment by unclaimed 
disclosure in the application may be rebutted by the filing of a separate applica- 
tion for patent on the unclaimed idea. Victor Talking Machine Co. v. Ameri- 
can Graphophone Co., 145 Fed. 350, 76 C. C. A. 180; Suffolk v. Hayden, 3 Wall. 
(U. S.) 315. The result of the principal case would be reached in the United 
States, not only because of the abandonment, but also on account of the pro- 
vision in the United States statute that an invention which has been in public 
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use in the United States for more than two years cannot be the subject of a 
patent. U.S. Rev. Strat. § 4886; Roemer v. Simon, 95 U.S. 214. 


PRESUMPTIONS — EXISTENCE AND EFFECT OF PRESUMPTIONS IN PARTICU- 
LAR CASES — CHILD-BEARING: PRESUMPTION THAT A WOMAN OF ADVANCED 
AGE Is INCAPABLE OF CuILp-BEARING.—The defendant having contracted to 
buy certain land of the plaintiff refused to perform on the ground that a widow 
more than seventy years of age might have children who would be entitled 
to an interest in the property. Held, that specific performance will be granted. 
Whitney v. Groo, 40 D. C. App. Cas. 496. 

In cases like the present, American courts have heretofore uniformly held 
to the presumption that one may have children throughout life. Read v. Fite, 
8 Humph. (Tenn.) 328; List v. Rodney, 83 Pa. 483; Westhofer v. Koons, 144 
Pa. 26. These cases are clearly distinguishable from the authorities on which 
they are based. For the purpose of determining questions of remoteness in- 
volved in applying the rule against perpetuities, all living persons are regarded 
as capable of having issue. Jee v. Audley, 1 Cox 324. Such a presumption is 
entertained in determining a wife’s right of dower. See 1 THomas, COKE UPON 
LITTLETON, 579. For the same reason, the estate of tenant in tail with possi- 
bility of issue extinct can never arise so long as persons whose issue might take 
are still living. Id. 551. These have now become well-established principles 
of real property touching the creation and termination of estates, and as such 
unalterable. In the principal case no rule of property law is involved. The 
purchaser can demand only a title free from reasonable doubt. Lyddale v. 
Weston, 2 Atk. 19. This is merely a question of fact; and it is submitted that 
the decision in this case is warranted in the light of human experience, and de- 
serving of great respect for breaking away from artificial rules, and applying 
common-sense principles. Similar decisions have been rendered by common-law 
courts outside of the United States. Browne v. Warnock, Ir. R., 7 Ch. D. 3; 
In re Tinning and Webber, 25 Can. L. T. (Occasional Notes) 38. The same re- 
sult has been reached in cases involving the distribution of trust funds. Leng 
v. Hodges, Jac. 585. 


QuasiI-ConTRACTS — RIGHTS AND OBLIGATIONS OF PARTIES UNDER CON- 
TRACT MADE UNENFORCEABLE BY STATUTE OF FRaups. — The plaintiff, a 
broker, was employed to sell timber lands for the defendant under a contract 
unenforceable by the Statute of Frauds. He procured a customer who bought 
the property. Held, that the plaintiff cannot recover on a quantum meruit. 
Cushing v. Monarch Timber Co., 135 Pac. 660 (Wash.). 

While the Statute of Frauds bars any action on the contract itself, the re- 
fusal to allow a plaintiff to recover for services actually rendered unjustly 
enriches the defendant. See 21 Harv. L. Rev. 544. Accordingly, in analo- 
gous cases, a recovery on a quantum meruit has generally been allowed. Won- 
seltler v. Lee, 40 Kan. 367, 19 Pac. 862; Pulbrook v. Lawes, 1 Q. B. D. 284. 
Contra, Leimbach v. Regner, 70 N. J. L. 608, 57 Atl. 138. The argument against 
granting quasi-contractual relief is that it would defeat the purpose of the 
statute. The fallacy here lies in mistaking the nature of quasi-contractual 
relief. It is based on an obligation imposed by law for the purpose of pro- 
ducing an equitable result, and not on the contract of the parties. See 24 
Harv. L. Rev. 158. Moreover, since the services have been rendered, there is 
no danger of fraud or false testimony as to that fact, so that the evil which the 
statute is intended to guard against cannot occur. Finally, denying the relief 
effects a palpable injustice never contemplated by the designers of the statute. 


RESTRAINT OF TRADE — STATE ANTI-TRUST LEGISLATION — STATUTE PRO- 
HIBITING COMBINATIONS OF STOCK CORPORATIONS FOR THE CREATION OF A 
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MONOPOLY NOT APPLICABLE TO COMBINATIONS OF PUBLIC SERVICE CoMPA- 
NIES UNDER COMMISSION CONTROL. — The New York stock corporation law 
provides that no stock corporation shall combine with any other corporation 
or person for the creation of a monopoly, or the unlawful restraint of trade, or 
for the prevention of competition in any necessary of life. The defendant is a 
holding company which controls practically the entire street railway business 
of the city of New York. Held, that it is not a combination within the prohibi- 
tion of the act. Continental Securities Co. v. Interborough Rapid Transit Co., 
207 Fed. 467 (Dist. Ct., S. D. N. Y.). 

The question has aroused great diversity of opinion. The lower New York 
courts have held that such combinations do not violate the act. Aétorney- 
General v. Consolidated Gas Co. of N. Y., 124 App. Div. 401, 108 N. Y. Supp. 
823; Attorney-General v. Interborough-Metropolitan Co., 125 App. Div. 804, 110 
N. Y. Supp. 186. The federal courts have maintained a contrary view. Burrows 
v. Interborough-Metropolitan Co., 156 Fed. 389; Continental Securities Co. v. 
Interborough Rapid Transit Co., 165 Fed. 945. The state decisions argue that 
the statute was not intended to apply to public service companies because they 
are subject to legislative regulation in the interests of the public; and that, if 
this cannot be inferred from the act itself, it is evident from the passage of sub- 
sequent statutes placing public services under commission control. A literal 
construction of the sweeping language of the statute, however, would justify 
the view of the federal cases that all combinations which prevent competition are 
}rohibited. In support of this construction are cases holding that restrictive 
combinations or agreements, although made by public service companies, are 
raonopolistic and contrary to public policy or anti-trust legislation. People ex 
rel. Peabody v. Chicago Gas Trust Co., 130 Ill. 268, 22 N. E. 798; United States 
v. Trans-Missouri Freight Association, 166 U.S. 290. Other decisions, however, 
maintain that anti-trust legislation is designed to prevent only agreements 
harmful to the public, and that combinations between public services are not 
within this description. Yazoo & M. V.R. Co. v. Searles, 85 Miss. 520, 37 So. 
939; State v. Central of Georgia R. Co., 109 Ga. 716, 35 S. E. 37. Jurisdictions 
which have inaugurated commission control seem to have done so believing that 
regulation of public service companies is preferable to competition between 
them. See Weld v. Gas and Electric Light Commissioners, 197 Mass. 556, 558, 
84 N. E. tor, 102; People ex rel. Edison Co. v. Willcox, 207 N. Y. 86, 98, 100 
N. E. 705, 708. This would indeed seem to be the better policy and to justify 
the courts in taking a rather liberal construction of general anti-trust statutes. 


eye | Telephone Co. v. Cumberland Telephone Co., 152 Wis. 359, 140 
. W. 38. 


SALES — IMPLIED WARRANTY — TITLE — RESALE OF CONFIDENTIAL RE- 
porTS. — R. G. Dun & Co. furnished financial reports to the plaintiff, the latter 
contracting not to resell. The plaintiff in breach of this agreement sold re- 
ports to the defendant, and now sues for the purchase price. Dun, after the 
transaction had taken place, notified the defendants of his rights, warned 
them to make no use of the reports, and demanded their return. Held, that 
the plaintiff may not recover. Carbolineum Wood Preserving Co. v. Carter, 50 
N. Y. L. J. 361 (Municipal Court of the City of New York, Oct., 1913). 

The court in the principal case gave the defendant a defense because of the 
plaintiff’s breach of an implied warranty of title. In a sale under the New 
York act there is “an implied warranty that the buyer shall have and enjoy 
quiet possession of the goods as against any lawful claims existing at the time 
of the sale.” N. Y. Laws oF rort, c. 571, § 94. If the defendant is not a 
bona fide purchaser for value, equity will enjoin his use of the reports obtained 
through the plaintiff’s breach of his agreement not to resell. Dodge Co. v. 
Construction Information Co., 183 Mass. 62, 66 N. E. 204; National Tel. News 
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Co. v. Western Union Tel. Co., 119 Fed. 294. At common law the defendant 
is not a boné fide purchaser for value, as an executory promise is not such value 
as to cut off equities. Brown v. Welch, 18 Ill. 343; Keyser v. Angle, 40 N. J. 
Eq. 481, 4 Atl. 641. Under the Uniform Sales Act, value is defined as “any 
consideration sufficient to support a simple contract’; but this provision is 
omitted from the act as adopted in New York, and common-law principles, 
therefore, prevail in that state. As the defendant can thus make no use of the 
goods sold him by the plaintiff, it seems clear that the warranty was broken 
and he should not be forced to pay for them. 


SPECIFIC PERFORMANCE — DEFENSES — INADEQUACY OF CONSIDERATION. 
— The defendant, through a real estate agent, agreed to convey real estate 
worth about $12,000 and pay in cash $15,000 in exchange for city property of 
the plaintifi’s worth about $15,000. The defendant’s agent was secretly re- 
ceiving a commission on the deal from the plaintiff. Held, that specific per- 
formance will not be granted. State Security & Realty Co. v. Shaffer, 20 Det. 
L. N. 772 (Mich. Sup. Ct., Sept. 30, 1913.) 

The exercise of equity’s jurisdiction to compel specific performance of a con- 
tract rests upon the sound discretion of the court in view of all the circum- 
stances. Norris v. Clark, 72 N. H. 442, 57 Atl. 334. This specific-performance 
jurisdiction will not be exercised where the agreement is unconscionable, even 
though equity would not be justified in setting aside the contract. Cathcart v. 
Robinson, 5 Pet. (U. S.) 264. So, where there is evidence of unfair dealing or 
sharp practice coupled with inadequacy of consideration in the contract, specific 
performance will be refused. Woolford v. Steele, 27 Ky. L. Rep. 88,848. W. 327; 
Shoop v. Burnside, 78 Kan. 871, 98 Pac. 202. By statute in some jurisdictions 
specific performance will not be granted unless it appears that the considera- 
tion was adequate. White v. Sage, 149 Cal. 613, 87 Pac. 193. But inadequacy 
of consideration alone is not generally enough to justify a refusal to enforce 
the contract specifically. Coles v. Trecothick, 9 Ves. 234; O’Brien v. Boland, 
166 Mass. 481, 44 N. E. 602. If, however, the inadequacy is so great as to 
shock the conscience of the court and be decisive evidence of unfair dealing, 
specific performance will be refused. Clitheral v. Ogilvie, 1 Desaus. Eq. (S. C.) 
250. In such a case the hardship on the defendant is so great as to overcome 
any hardship on the plaintiff resulting from the denial of an incident of his 
contract, and equity is better served by leaving the purchaser to his remedy 
at law. See Seymour v. Delancey, 3 Cowen (N. Y.) 445, 517. How gross the 
inadequacy must be depends on the circumstances, but the principal case seems 
in accord with the trend of modern authority on this point. See Worth v. 
Watts, 74 N. J. Eq. 609, 611, 70 Atl. 357, 358. The court need not have based 
its decision entirely on this ground, however. The fact that the defendant’s 
agent received a commission from the plaintiff without the knowledge of the 
defendant would seem to be sufficient evidence of collusion to justify a refusal 
to decree specific performance. Fish v. Leser, 69 Ill. 394; Palmer v. Gould, 
144 N. Y. 671, 39 N. E. 378; Young v. Hughes, 32 N. J. Eq. 372. See 15 Harv. 
L. REv. 318, 741. 


STATUTES — INTERPRETATION — MEANING OF “MANUFACTURING ESTAB- 
LISHMENT.”’ — A bankrupt company imported preserved cherries, which it 
colored, flavored, bottled, and placed upon the market as “ Maraschino cher- 
ries.” Creditors who had furnished supplies claim a lien upon the bankrupt’s 
property under a statute providing for such security where the business is a 
“rolling mill, foundry, or other manufacturing establishment.” Ky. Srar., 
§ 2487; (U. S.) Act, July 1, 1898, c. 541; BANKRUPTCY AcT, § 64b (5); 30 
STAT. AT LARGE, 563. Held, that the lien attaches. In re I. Rheinstrom & Sons 
Co., 207 Fed. 119 (Dist. Ct., E. D. Ky.). 
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The apparently chaotic state of the authorities on the construction of the 
term “manufacturing establishment” is due to the fundamental principle 
that the intent of the legislature is the controlling consideration. Correspond- 
ing terms of similar statutes may well receive opposite interpretations in two 
jurisdictions, because of a difference in the legislative policies expressed by the 
two statutes. Commonwealth v. Northern Electric L.& P.Co., 145 Pa. 105, 22 
Atl. 839; People ex rel. Brush Elec. M. Co. v. Wemple, 129 N. Y. 543, 29 N. E. 
808. It is submitted that the court in its search for a “logical rule”’ to fit all 
cases attempts to realize the impossible and fails to give proper weight to 
general principles of construction. As the statute in the principal case gives 
one class of creditors a priority over another, it should be strictly construed 
against the lien claimants. See Rogers v. Currier, 13 Gray (Mass.) 129, 134. 
The principle of ejusdem generis, that where particular words are followed by 
a general term the latter is designed to include only things of a like class with 
those previously enumerated, tends to show that only large industrial con- 
cerns were within the purview of the statute. Pardee’s Appeal, 100 Pa. St. 408; 
Newport News, etc. Co. v. United States, 61 Fed. 488. And from the evidence 
quoted in the opinion, it seems a fair inference that the policy of the statute 
was to stimulate development of the state’s mineral resources. Previous 
Kentucky cases present some authority for a broader interpretation. Winter v. 
Howell, 109 Ky. 163, 58 S. W. 591; Bogard v. Tyler, 119 Ky. 637, 55 S. W. 
709. But it is submitted that the principal case involves too great a departure 
from this policy. 


TAXATION — GENERAL LIMITATIONS ON THE TAXING POWER — CONSTITU- 
TIONALITY OF DISCRIMINATORY TAX ON FOREIGN CORPORATIONS DOING IN- 
TRASTATE BusINEss. — Two foreign corporations who had long done intrastate 
business in Massachusetts objected to an excise tax, imposed on foreign cor- 
porations alone and based on their capital stock, as being contrary to the Con- 
stitution. Held, that the tax is constitutional. Baltic Mining Co. v. 
Massachusetts, 34 Sup. Ct. 15. 

For a discussion of the question of taxation of foreign corporations, see 
NOTES, p. 275. 


TAXATION — PARTICULAR Forms OF TAXATION—INCOME Tax — CAL- 
CULATION OF INCOME OF MintnGc Company. — In assessing the income of a 
mining company under section 38 of the federal corporation tax of 1909, U. S. 
Comp. Stat. SupPP. 1911, p. 947, the collector subtracted from the total pro- 
ceeds of ore sold, the expense of mining it, but not its original value in the 
ground. Held, that the tax was properly assessed. Stratton’s Independence, 
Limited, v. Howbert, 207 Fed. 419 (Dist. Ct., D. Colo.), affirmed by U. S. 
Supreme Court, Sup. Ct. No. 457 (Dec. 1, 1913). 

A land company which had leased a mine was assessed under the federal 
corporation tax on the royalties received from the proceeds of the sale of ore. 
Held, that such royalties do not constitute income. Sargent Land Co. v. Von 
Baumbach, 207 Fed. 423 (Dist. Ct., D. Minn.). 

The Supreme Court settles this conflict in favor of the view that proceeds 
from the sale of ore is income. The conflicting decisions of the federal district 
courts each find support in authority. Commonwealth v. Ocean Oil Co., 59 Pa. 
61; United States v. Nipissing Mines Co., 202 Fed. 803. Against the view 
taken by the Supreme Court it is urged that ore in the ground is capital, and 
that therefore its sale cannot yield an income. This argument hardly accords 
with the actual facts. Mining consists in exploring, raising, and selling 
natural deposits which, when the mine is opened, are imperfectly known, and 
therefore non-existent for economic purposes. The “value in the ground” 
comes into being gradually with the progress of the mine; hence it is really 
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income, and may fairly be taxed as such when its final realization in cash 
furnishes a convenient opportunity. It seems certain that this result must be 
reached under the new income tax, for much of the Supreme Court’s reasoning 
is equally applicable to that statute, and the very small deduction expressly 
allowed to mine-owners “for depletion of ores” necessarily implies that the 
cash receipts derived from such depletion are to be treated as “gross income.” 
Income Tax Act, § 2, B, G, b. Such is the rule under the English statute, 
where the inference is less compelling. Alianza Co. v. Bell, [1906] App. Cas. 
18. Contra, but overruled, Knowles & Sons v. McAdam, L. R. 3 Exch. D. 23. 


TELEGRAPH AND TELEPHONE COMPANIES — STANDARD OF CARE — WHETHER 
CoMPANY MUST EXERCISE ORDINARY OR GREAT CARE TO KEEP ITs INSTRU- 
MENTS IN WoRKING ORDER. — The defendant telephone company used a 
night bell to give the operator notice of calls. Owing to a defect in the mechan- 
ism of the bell, it failed to ring, and a call by the plaintiff was not answered. 
Held, that the telephone company is bound to use only ordinary care to keep 
its facilities in working order. Southern Bell Telephone Co. v. Glawson, 79 S. E. 
488 (Ct. of Appeals, Ga.). 

An exception to the general rule that public service companies must exercise 
the highest degree of care consistent with performance of the service, exists 
in the case of telephone and telegraph companies. A majority of cases require 
only ordinary care under the circumstances. Western Union Telegraph Co. v. 
Hays, 63 S. W. 171 (Tex.); see Ellis v. American Telegraph Co., 13 Allen 226, 
234. Some authority imposes a duty to use the utmost care. Marr v. Western 
Union Telegraph Co., 85 Tenn. 529, 3 S. W. 496. See Fowler v. Western Union 
Telegraph Co., 80 Me. 381, 388. The latter cases seem preferable, for the con- 
siderations of public policy which support the rule are applicable to all public 
services. See 27 Harv. L. Rev. 178. The difference, however, between the 
standard of the utmost care and the standard of reasonable care under the 
circumstances, with due emphasis laid upon the importance of the circum- 
stances, seems more rhetorical than actual, even in public service. Gardner v. 
Boston Elevated Ry. Co., 204 Mass. 213, 90 N. E. 534. 


Torts — INTERFERENCE WITH BusINESSs— DAMAGE TO Business REpP- 
UTATION BY WRONGFUL Act. — The defendants, falsely representing them- 
selves to be the husbands of the two females who accompanied them, obtained 
rooms in the plaintiffs’ hotel for immoral purposes, and conducted themselves 
in an obscene and disorderly manner, to the disturbance of the other guests. 
The plaintiffs sue for loss of patronage consequent upon the defendants’ acts. 
Held, that a demurrer to the plaintiffs’ declaration be overruled. Hall v. Gal- 
loway, 135 Pac. 478 (Wash.). 

The reasoning upon which the court upholds the declaration is that the facts 
stated amount to a private nuisance. Sullivan v. Waterman, 39 Atl. 243, 20 
R. I. 273. But it is not necessary to bring this wrong under the vague defini- 
tion of a private nuisance in order to grant recovery. Relief should be afforded 
on general principles of tort liability. As a part of good will, the right to 
business reputation has been recognized as a valuable property right. Boon v. 
Moss, 70 N. Y. 465. Business reputation is carefully protected from injury 
caused by false spoken or written words. Ostrom v. Calkins, 5 Wend. (N. Y.) 
263; Ohio & Mississippi Ry. Co. v. Press Publishing Co., 48 Fed. 206. Equity 
will enjoin the infringement of it by the wrongful use of an established trade 
name. Millington v. Fox, 3 Myl. & Cr. 338. The enjoyment of this right has 
also been protected by an injunction against imitating, in other respects, the 
plaintiff’s manner of doing business, as by the use of similar uniforms for 
servants. Stone v. Carlan, 3 Code Rep. (N. Y.) 360. Inthe principal case the 
defendants have violated this right by intentionally engaging in conduct, the 
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natural consequences of which were to cause damage to the plaintiffs’ busi- 
ness reputation, and there is obviously no justification. All the essential ele- 
ments of tort liability are present, therefore, although it is difficult to bring 
the action within any existing classification. Rice v. Coolidge, 121 Mass. 393. 


Torts — LIABILITY OF A MAKER OR VENDOR OF A CHATTEL TO THIRD 
PERSONS INJURED BY ITS USE — NATURE AND GROUNDS OF LIABILITY — The 
defendant negligently allowed some poisonous matter to get into some meat 
which it was canning. The plaintiff bought some of this meat from a third 
party relying on the defendant’s representations as to the purity of its products. 
Because the plaintiff served this bad meat to a customer his trade was injured. 
A demurrer to a declaration alleging these facts was sustained by the lower 
court. Held, that such ruling is error, as there was an implied warranty to all 
Wan) that the goods were fit. Mazetti v. Armour & Co., 135 Pac. 633 
Wash.). 

It is well settled that a warranty only runs to the warrantor’s immediate 
vendee. Prater v. Campbell, 110 Ky. 23, 60 S. W. 918; Post v. Burnham, 83 
Fed. 79; but see Childs v. O’ Donnell, 84 Mich. 533, 538, 47 N. W. 1108, 1109. 
This strict rule as to warranties has doubtless influenced courts that have held 
that a vendor should not be liable in tort in cases where there is no privity of 
contract between the parties. The latter conclusion is clearly unsound. But 
courts should not go to the other extreme and hold manufacturers absolutely 
liable to all persons for injuries from their products. The defendant in the 
principal case would be liable for negligence, indeed, on principle and by the 
weight of authority. Tomlinson v. Armour & Co., 75 N. J. L. 748, 70 Atl. 314; 
Ketterer v. Armour & Co., 200 Fed. 322. Contra, Nelson v. Armour Packing Co., 
76 Ark. 352, 90 S. W. 288. Furthermore, there is a liability imposed in many 
states on one who makes an honest misrepresentation, in favor of one who 
justifiably has relied thereon, provided the former had better means of knowl- 
edge as to the truth of the statements than the party injured. Goodale v. 
Middaugh, 8 Colo. App. 223; Keliogg v. Holm, 82 Minn. 416, 85 N. W. 1509. 
Contra, Sims v. Eiland, 57 Miss. 83. See 24 Harv. L. REv. 415, 427 et seq. 
Generally, in cases similar to the principal case, it would be difficult to prove 
actual reliance on express statements, such as advertisements. But as the plain- 
tiff has alleged such reliance it would seem that on demurrer he could recover 
for the damage resulting therefrom. Blood Balm Co. v. Cooper, 83 Ga. 457, 10 
S. E. 118. Cf. Roberts v. Anheuser-Busch Brewing Ass’n, 211 Mass. 449, 98 
N. E. 95. 


TRIAL — PROVINCE OF CouRT AND JURY — RIGHT OF APPELLATE COURTS 
TO DrRECT A JUDGMENT NOTWITHSTANDING VERDICT. — The defendant at 
the trial of the present action requested a directed verdict which, upon the evi- 
dence presented, should have been given. The request was refused, however, 
and the jury found a verdict for the plaintiff. A Massachusetts statute pro- 
vides that the Supreme Court under such circumstances may direct the entry 
of a judgment for the party in whose favor a verdict should have been directed 
below. The defendant, excepting to the ruling of the lower court, requested 
that this be done. Held, that the court will direct that judgment be entered for 
the defendant. Bothwell v. Boston Elevated Ry. Co., 102 N. E. 665 (Mass.). 

The United States Supreme Court recently denied the right to direct the 
entry of a similar judgment on the ground that the plaintiff’s constitutional 
right to trial by jury required a new trial. Slocum v. N. Y. Life Ins. Co., 
228 U. S. 364, 33 Sup. Ct. 523. See article on this question by J. S. Thorn- 
dike in 26 Harv. L. Rev. 732. The practical inconvenience of such a deci- 
sion is obvious. The parties must undergo the annoyance and expense of a 
new trial though the evidence warrants only a directed verdict, and though the 
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plaintiff has had his day in court and has failed to produce sufficfent evidence 
to raise a jury question. The principal case, then, seems clearly correct. Hay v. 
City of Baraboo, 127 Wis. 1, 105 N. W. 654. 


Trusts — RESULTING TRusT — CONVEYANCE TO HUSBAND FOR CONSIDER- 
ATION FURNISHED BY WIFE. — A husband purchased land with money aa- 
vanced by his wife for that purpose from her separate estate, taking title in 
himself. There appears to have been no agreement as to which should have 
title, nor does it appear that the wife knew that title was held by the husband 
until several years afterward, when he deserted her, and she filed her bill to 
have a trust declared. Held, a trust will be enforced. Orr v. Orr, 70 Legal 
Int. 684 (Pa. C. P., Delaware Co., Oct. 1913). 

Where land is conveyed to A. upon consideration furnished by B., a stranger, 
a trust is presumed to result in favor of B. Ex parte Vernon, 2 P. Wms. 549. 
However, where A. is B.’s wife, for whom it is his duty to provide, the con- 
sideration furnished is presumed to be an advancement. McCartney v. Fletcher, 
11 App. Cas. (D. C.) 1; Dunbar v. Dunbar, [1909] 2 Ch. 639. The same pre- 
sumption applies in Pennsylvania when the person furnishing the considera- 
tion is the wife. McCormick v. Cook, 199 Pa. 631, 49 Atl. 238. Upon this 
presumption the result of the principal case is perhaps open to criticism, for 
the evidence relied on to rebut it is purely negative. By weight of authority, 
however, consideration furnished by a wife for a conveyance to her husband 
gives rise to the same presumption of a resulting trust as in the case of strangers. 
Martin v. Remington, 100 Wis. 540, 76 N. W. 614; Matador Land & Cattle Co. 
v. Cooper, 39 Tex. Civ. App. 99, 87 S. W. 235. It is submitted that the latter 
view is correct, for in the absence of a duty to provide, the reason for presum- 
ing a gift fails. Moreover, the ascendency which the marital relation gives to 
the husband renders such protection peculiarly necessary to the wife. For a 
criticism of these presumptions with regard to resulting trusts and a discus- 
sion of the effect of statutes relating thereto, see article by James Barr Ames, 
20 Harv. L. REv. 555-557. 
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A TREATISE ON THE LAW oF Pustic Utiiitres. By Oscar L. Pond. Indian- 
apolis: The Bobbs-Merrill Company. 1913. pp. liv, 954. 


In this treatise on the special law of municipal utilities the author under- 
takes the ambitious task of ascertaining the nature of the municipal corpora- 
tion as expressed in the law and in the construction which the courts have 
given to the powers conferred upon the municipality by the state, and also of 
discovering what limitations are placed on municipal activity by our consti- 
tutions as construed by the courts. He broadens the inquiry to discover how 
far the judicial construction of the law with regard to the taxation and sale 
of municipal public utilities facilitates or impedes the cities in the discharge 
of these new duties imposed by the ownership and operation or the proper 
regulation and control of municipal public utilities. And he enters into the dis- 
cussion of what are the most efficient methods of regulation and control avail- 
able to the state or municipality over the operation by private capital of 
municipal public utilities. Indeed, he shows throughout that he appreciates 
that unless the strict regulation by governmental authorities which we are 
trying out proves effectual, we shall be driven perforce to a further ‘exten- 
sion of governmental control to the point of municipal ownership, already 
reached in many communities. 
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The result of modern conditions and of the inventions of our era which have 
constantly tended to bring about a further development of common service for 
the whole community has been the general establishment of great corporations 
which have had granted to them if not legal monopoly at least some spe- 
cial legal privileges. Indeed, we doubtless would have had these local monop- 
olies as a result of the circumstances surrounding the supplying of these public 
necessities whether any special privileges were granted or not. These public 
service companies are certainly the most considerable factor in modern com- 
mercial affairs. The positive law of the public calling is the only protection 
that the public have in a situation such as this, where there is no competition 
among the sellers to operate in its favor. So much has our law been permeated 
with the theory of /aissez faire, that the admission has been made with much 
hesitation that governmental control is ever necessary. But the modern con- 
clusion, after some bitter experience, is that private control can be allowed 
where the conditions are those of virtual monopoly, only subject to strict regu- 
lation by the public authorities. We are now ready to go any length that is 
necessary to meet this situation. And the law which we are working out for 
the proper conduct of these utilities will be as useful in holding the public 
authorities themselves to a proper standard, as it is proving itself to be in 
keeping the private corporations engaged in public service up to the higher 
mark we are setting to-day. 

As the problems of our modern civlization are most acute in the complex 
conditions which are to be found in our cities, this necessity for the extension 
of the sphere of governmental activity has naturally assumed the form of a 
demand for the municipal ownership and operation, or the adequate regu- 
lation and control, of what have come to be known as municipal public 
utilities. 

The author is fundamentally in the right in assuming that the general law 
of public service applies equally well whether the community service is left in 
private hands or taken over by the governmental authorities. In fact the 
public authorities need expert regulation almost as much as the private man- 
agements, and the same method should be employed in the regulation of both. 
We should have a state commission duly empowered to deal with the munici- 
pal corporations in the conduct of their utilities along with the private cor- 
porations rendering the same service in other communities. This has not been 
seen clearly as yet, the city authorities very generally demanding the right 
to decide what is best for their people. But here as in other instances of un- 
controlled management, there is a tendency to ignore just claims where there 
are conflicting interests, such as the respective rights of taxpayers and rate- 
payers. And public officials no less than private managers: need the expert 
guidance of regulating bodies having a broader view than their own. It is 
well, therefore, to have such a book as this establishing by statements directly 
transposed from the comparatively few existing decisions, the essential unity 
of the law governing public utilities, whatever form that service may take 
without regard to the character of the organization rendering it. B. W. 





THE RATIONALE OF PUNISHMENT. By Heinrich Oppenheimer. London: 
University of London Press. 1913. pp. vi, 327. 


Not the least important aspect of conservation is the conservation of social 
institutions. On of the oldest of social institutions is punishment of crime. 
But many are arguing that the punishment of crime by the state is a relic of 
barbarism which should be eliminated in the society of to-day. For instance, 
an eminent member of the medical profession has told us recently that “The 
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whole problem is really a very simple one after all. It has been made need- 
lessly complex and confusing because of the unconscious and hidden motives 
of the clans — i. e., the legal and political clans. The formula of this latent 
content is, make a lot of fuss, kick up a terrible lot of dirt, call experts all 
kinds of bad names, frighten the people with all this hullabaloo, and in the 
meantime the unnecessary machinery created to take care of the artificially 
constructed panic will keep a vast amount of political patronage busy and idle 
at the same time; at the expense of the innocent, who believes himself in need 
of protection from a purely fictitious danger.” In contrast with this offhand 
rejection of the whole matter of penal treatment as a means of protecting so- 
ciety, Dr. Oppenheimer has studied the theory of punishment with a view of 
determining its value as a social institution and of conserving it. At the outset 
he tells us that “the more extravagant claims of the criminological school 
threaten to subvert the very foundations of the rampart which society has 
laboriously erected against the onslaughts of crime.” He suggests that there 
is danger “that the accumulated wisdom of thousands of years may be sacri- 
ficed, in a few years of revolutionary experiments, on the altar of a fashionable 
and self-complacent, withal utterly unverified, hypothesis.” 

The book is divided into two parts, the one dealing with the origin of punish- 
ment, the other with the philosophy of punishment. Asa result of the historical 
inquiry and the exposition and critique of philosophical theories he comes to a 
conclusion with which probably every lawyer will agree: “that though punish- 
ment cannot be regarded as a panacea for crime it is a valuable means of social 
hygiene in the struggle against that disease of the body politic. Such efficacy 
as it possesses flows in the main from its character as an agent of prevention; 
and it discharges the functions of this office in two different ways: by appealing 
to the fears of persons likely to commit crimes and by operating upon the habit- 
ual sentiments of the citizens in general.” (295) It ought not to be necessary 
to write so learned a book to justify such a conclusion. But the quotation at 
the outset, and much more of the same sort might be adduced, shows that there 
are many who believe that some single one of our modern inventions for the 
— administrative treatment of offenders may be made to do the whole 
work. 

An excellent bibliography, covering some ten pages, will make the book 
useful to the student. Unhappily there is no index. R. P. 





A History oF CONTINENTAL CRIMINAL PROCEDURE. By A. Esmcin. (Being 
Vol. V of the Continental Legal History Series, published under the aus- 
pices of the Association of American Law Schools.) Boston: Little, Brown, 
and Company. 1913. pp. xlv, 640. 


The translation of this work of Professor Adheimer Esmein, the foremost 
legal scholar of France if not of the world, places the legal profession under the 
greatest obligation to the editors of this series. At a time when the law’s 
delays are justly claiming our attention, and when ignorance of the historical 
development of law is leading to many a foolish suggestion of reform, it is well 
for us all to read, in the graphic words of this master, the history of a well- 
considered attempt to simplify and hasten procedure. It may teach us, at 
least, to avoid the evils of lodging too great power in the hands of the admin- 
istrative department. 

M. Esmein’s great work was written a generation ago, at the very beginning 
of his career. For this translation, he has entirely revised his earlier work, and 
has rewritten that portion which describes the parallel course of English crim- 
inal procedure in the light of the later work of Pollock and Maitland, Thayer, 
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and Holdsworth. In its later as in its earlier form this is a masterly work, 
and every American lawyer, and every law reformer too, should read it. 

Besides Esmein’s “Histoire de la procédure criminelle en France,” this 
volume contains also chapters from Professor Garraud’s “Traité théorique et 
pratique d’instruction criminelle” and from Mittermaier’s “‘deutsche Strafver- 
fahren.” This fact we learn, not from the title-page, but from the editorial 
preface and from a footnote at the beginning of each extract. Perhaps this 
is justifiable in a book of this sort, even at the risk that careless readers will 
ascribe to Esmein statements for which he is in no way responsible. The care- 
ful reader can easily distinguish the author he is at the moment reading from 
the length of the footnotes; Mittermaier’s being much longer and Professor 
Garraud’s much shorter than Professor Esmein’s. The result of this mixture 
is a fuller treatment of certain portions than were contained in the principal 
work which is a boon to the American student. 

This volume is to be unqualifiedly commended as a standard and sufficient 
history of continental criminal procedure. J. H. B. 





LEADING CASES IN WORKMEN’S COMPENSATION. By G. N. W. Thomas. Lon- 
don: Butterworth & Co. 1913. pp. xvii, 122, 21. 


This volume contains condensed reports of thirty-four cases in the House of 
Lords and twenty-two cases in the Court of Appeal. The cases aré arranged 
according to subjects. As the provisions of the British act are in many re- 
spects similar to those in the various statutes recently adopted in many of our 
states, it is not strange that the subjects should have a familiar sound. ‘What 
is accident?” “Did the accident arise out of and in the course of the employ- 
ment?” “Misconduct of the workman.” “Injury due to ‘horse-play.’” 
“Dependency.” “Is the unemployment due to the injury or to the state of 
the labour market?” ‘These are a few of the topics covered; and the recital 
of them is enough to indicate that the volume should not be neglected by 
American practitioners. There are ample references to the places where the 
cases are reported in full. 





Tue InpIAN Contract Act. By Sir Frederick Pollock, assisted by Dinshah 
Fardunji Mulla. Third Edition. London: Sweet and Maxwell, Limited. 
1913. pp. lxii, 765. 

It is four years since the second edition of this book appeared, and the changes 
in the present edition are not numerous. We take pleasure, however, in again 
commending the book. There is a large amount of valuable comment on the 
English law of contracts, sales, and agency contained in it, besides the author- 
ities from the Indian Reports. S. W. 





A TREATISE ON THE LAW OF CorRPORATIONS. Volume V. By William W. 
Cook. Seventh Edition. Boston: Little, Brown, and Company. 1913. 


Pp. Vii, 953. 
THE PANAMA CANAL ConTROVERSY. By Sir H. Erle Richards. Oxford: The 
Clarendon Press. 1913. pp. 48. 


AmerIcAN Apvocacy. By Alexander H. Robbins. Second Edition. St. 
Louis: Central Law Journal Company. 1913. pp. xvi, 336. 





2096 HARVARD LAW REVIEW. 


THE CONTEST AGAINST CRIMINALITY. By Harald Salomon. Stockholm: Royal 
Printing Office, P. A. Norstedt & Séner. 1913. pp. 24. 


Tue Crepit System. By W. G. Langworthy Taylor. New York: The Mac- 
millan Company. 1913. pp. xX, 417. 

Tue Income Tax LAw OF 1913 EXPLAINED. By George F. Tucker. Boston: 
Little, Brown, and Company. 1913. pp. xi, 271. 


Droir INTERNATIONAL Privé. By Jules Valery. Paris: Fontemoing & Cie. 
1914. PP. 1390. 





